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Overview 
 
The Federal Bureau of Prisons (Bureau) is committed to the dual mission of keeping 

offenders confined in prisons that are safe, secure and humane, and providing opportunities for 
prisoners to prepare themselves for a productive life when they return to the community.  The 
agency has had great success on both fronts, measured by key indicators such as escapes, 
disturbances, the rates of assaults and homicides, and rates of recidivism (significantly lower 
than the rates for large states, as reported by the Bureau of Justice Statistics).   

 
From the agency’s inception in 1930 until 1980, the number of federal inmates remained 

fairly stable.  But in the 1980s, with the enactment of new drug legislation and other changes, the 
number of inmates (and staff and facilities) increased exponentially (from 24,640 inmates in 
1980 to over 218,000 today).  Additionally, the types of offenders in Federal custody have 
changed, with the majority of new admissions being drug offenders (followed by weapons 
offenders and now immigration offenders) as opposed to bank robbers and white collar 
offenders.   

 
Even during this time of tremendous growth, the Bureau has continued to focus on both 

aspects of its mission – security and reentry − by developing and later enhancing a state-of-the-
art drug treatment program, expanding Federal Prison Industries (FPI), creating a residential 
faith-based program, and many others.  At the same time, the Bureau developed and validated 
the first objective risk assessment classification system, constructed a “supermax” facility, and 
introduced many sophisticated technologies and inmate management procedures to enhance 
safety and security. 
 

Prison crowding remains a significant challenge for the Bureau, and the inmate 
population continues to grow.  While the rate is somewhat less than was seen in the late 1990s 
and early 2000s, on average the prison population has grown by 6,400 inmates each year from 
2001 to 2010 (the equivalent of about four prisons). 
 

In the past, the Bureau has faced numerous fiscal challenges caused by the rapidly 
growing prison population and increasingly overcrowded conditions.  In response, the Bureau 
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implemented a number of initiatives to streamline operations, centralize and automate functions, 
and reduce management positions.  The cost savings initiatives implemented by the Bureau have 
enabled it to operate more efficiently and remain within total funding levels through fiscal year 
(FY) 2007.  In FY 2008, BOP required supplemental funds to maintain basic operations.  Since 
that time, BOP has been able to manage to operate within funding levels provided.  The Bureau 
operates with an average daily cost per offender ($77.49) that is slightly less than the average for 
the states ($79.84) (American Corrections Association 2011 Directory of Adult and Juvenile 
Corrections).  But with increasing populations, the overall Bureau budget continues to rise.  The 
FY 2012 enacted budget was $6.64 billion dollars, and this increase is directly tied to the 
increasing number of federal prisoners.   

Prisons are essential to public safety.  They must be safe and secure, and we must 
maintain our capacity to imprison those who commit crimes.  The collective challenge is to 
figure out how to control prison spending without compromising public safety or programs that 
are proven to lower crime rates and recidivism.  Our ability to increase the productivity of public 
safety spending of all kinds will largely determine whether we build on the reductions in crime 
that we’ve experienced since the early 1990s, or whether we see setbacks. 

The Federal Inmate Population 
 

The Bureau is the Nation’s largest corrections system with responsibility for 
incarcerating more than 218,000 inmates.  The Bureau confines over 176,000 inmates in 117 
facilities with a total rated capacity of 128,236, with the remaining 41,000 managed in contract 
care consisting primarily of privately operated prisons.  Drug offenders comprise the largest 
single offender group admitted to Federal prison and sentences for drug offenses are much longer 
than those for most other offense categories.            
 

Over 45 percent of the inmate population housed in Bureau facilities is confined in 
medium and high security facilities – at the medium security level about 66 percent of the 
inmates are drug or weapon offenders, approximately 76 percent have a history of violence, 
42 percent have been sanctioned for violating prison rules, and half of the inmates in this 
population have sentences in excess of 8 years.  At the high security level, more than 70 percent 
of the inmates are drug offenders, weapons offenders, or robbers, another 10 percent have been 
convicted of murder, aggravated assault, or kidnapping, and half of the inmates in this population 
have sentences in excess of 12 years.  Moreover, approximately 70 percent of high security 
inmates have been sanctioned for violating prison rules, and more than 90 percent have a history 
of violence.  One out of every six inmates at high security institutions is gang affiliated.   

 
Institution Crowding 

 
 Crowding is one of the most significant issues facing the Bureau today.  As noted earlier, 

the Bureau confines over 176,000 inmates in Bureau-operated facilities with a total rated 
capacity of just 128,800 beds.  The Bureau has managed overcrowding by double and triple 
bunking inmates throughout the system, or housing them in space not originally designed for 
inmate housing, such as television rooms, open bays, program space, etc.  Crowding also strains 
facilities’ infrastructure like water, sewage, and power systems. 
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The Bureau relies on multiple approaches to house the increasing federal inmate 
population, such as contracting with the private sector and state and local facilities for low-
security inmates; expanding existing institutions where infrastructure permits, and it is 
programmatically appropriate and cost effective to do so; and acquiring, constructing, and 
activating new facilities as funding permits.  In light of overcrowding and stresses on prison 
staffing, the Bureau’s ability to safely manage the increasing federal inmate population is one of 
the Department’s top ten management and performance challenges identified by the Office of the 
Inspector General in the Department’s Performance and Accountability Report, stating “In sum, 
the Department continues to face difficult challenges in providing adequate prison and detention 
space for the increasing prisoner and detainee populations and in maintaining the safety and 
security of prisons.” 

 
In the past, we have been able to take a variety of steps to mitigate some of the effects of 

crowding in our facilities.  For example, we have improved the architectural design of our newer 
facilities and have taken advantage of improved technologies in security measures such as 
perimeter security systems, surveillance cameras, and equipment to monitor communications.  
These technologies support Bureau employees’ ability to provide inmates the supervision they 
need in order to maintain security and safety in our institutions.  We have also enhanced 
population management and inmate supervision strategies in areas such as classification and 
designation, intelligence gathering, gang management, use of preemptive lockdowns, and 
controlled movement.   

 
The inmate-to-staff ratio is an important factor in maintaining institution safety.  In 2005, 

the Bureau performed a rigorous analysis of the effects of crowding and staffing on inmate rates 
of violence.  Data were used from all low-security, medium-security, and high-security Bureau 
facilities for male inmates for the period July 1996 through December 2004.  We accounted for a 
variety of factors known to influence the rate of violence and, in this way, were able to isolate 
and review the impact that crowding and the inmate-to-staff ratio had on serious assaults.  This 
study found that increases in both the inmate-to-staff ratio and the rate of crowding at an 
institution (the number of inmates relative to the institution’s rated capacity) are related to 
increases in the rate of serious inmate assaults.1  The analysis revealed that an increase of one 
inmate in an institution’s inmate-to-custody-staff ratio increases the prison’s annual serious 
assault rate by approximately 4.5 per 5,000 inmates.  This demonstrates through empirical 
research that there is a direct relationship between crowding, staffing, and institution safety. 

 
FY 2013 Budget Request 

 
The President’s FY 2013 Budget request for the Bureau is $6.820 billion for the Salaries 

and Expenses (S&E) account.  The S&E base budget incorporates increases in costs for inmate 
medical care, food, utilities, and existing contract beds.  With respect to the Bureau’s methods 
for cost estimation, the Government Accountability Office (GAO) released report GAO-10-94 in 
November 2009 and concluded that the Bureau’s methods for cost estimation largely reflect best 
practices as outlined in GAO’s Cost Estimating and Assessment Guide.   

                                                 
1 Federal Bureau of Prisons (2010).  The Effects of Changing Crowding on Inmate Violence and Administrative 
Remedies Granted.  Office of Research and Evaluation, Federal Bureau of Prisons, Washington, DC. 
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For FY 2013, a net increase of $23.4 million in program changes is proposed.  The 
request includes $81.4 million in program enhancements to begin the activation process for two 
institutions, the United States Penitentiary (USP) at Yazoo City, Mississippi and the Federal  
Correctional Institution (FCI) at Hazelton, West Virginia, and to acquire 1,000 private contract 
beds.   
 

The Administration has proposed legislation that would provide inmates with enhanced 
incentives for good behavior and for participation in programming that is proven to reduce the 
likelihood of recidivism.  The first proposal increases good conduct time credit availability by 
seven days per year for each year of the sentence imposed.  This would result in a reduction, 
within a year, of approximately 4,000 federal inmates in custody, yielding significant savings of 
taxpayer dollars.  If enacted before FY 2013, this proposal could result in a significant cost 
avoidance of up to $41 million.  The second proposal creates a new sentence reduction credit that 
inmates could earn for successful participation in recidivism-reducing programs, such as FPI, 
education, and occupational/vocational training.  We cannot estimate the number of inmates who 
will choose to participate in these programs.  However, we can assume this proposal would 
reduce the future anticipated growth in the inmate population, thereby reducing long-term costs.  
 

For FY 2013, a total of $99.2 million is requested for the B&F appropriation.  
Additionally, a rescission of $75 million in prior years’ New Construction unobligated balances 
is proposed.  With the continued and future projected inmate growth and age of existing prisons, 
the Bureau continues to allocate Modernization and Repair (M&R) funds primarily for emergencies 
as major infrastructure and life safety systems begin to fail and to address a limited number of high 
priority major projects, annually.  Approximately one-third of the Bureau’s 117 institutions are 
50 years or older.  The aging and failing infrastructure at these locations exacerbates our 
challenges in maintaining our Federal prisons.   
 

Inmate Reentry 
 

It is our philosophy that “reentry begins on the day of incarceration,” and we work with 
inmates to address identified skill deficiencies and weaknesses, provide appropriate treatment 
programs and assist with preparation for reintegration.  Over the past few years we have made 
great strides in enhancing collaboration both within and outside our agency to ensure we are 
providing offenders the best opportunities for success once back in the community. 

 
Almost all federal inmates will be released back to the community at some point.  Each 

year, over 45,000 federal inmates return to our communities.  Most need job skills, vocational 
training, education, counseling, and other assistance such as drug abuse treatment, anger 
management, and parenting skills if they are to successfully reenter society.  Federal prisons 
offer a variety of inmate programs to address reentry needs, including work, education, 
vocational training, substance abuse treatment, observance of faith and religion, psychological 
services and counseling, release preparation, and other programs that impart essential life skills.  
We also provide other structured activities designed to teach inmates productive ways to use 
their time. 
 

Rigorous research has found that inmates who participate in FPI are 24 percent less likely 
to recidivate; inmates who participate in vocational or occupational training are 33 percent less 
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likely to recidivate; inmates who participate in education programs are 16 percent less likely to 
recidivate; and inmates who complete the residential drug abuse treatment program are 16 
percent less likely to recidivate and 15 percent less likely to relapse to drug use within 3 years 
after release.2 
 

In 2001, the Washington State Institute for Public Policy evaluated the costs and benefits 
of a variety of correctional, skills-building programs.  The study examined program costs; the 
benefit of reducing recidivism by lowering costs for arrest, conviction, incarceration, and 
supervision; and the benefit by avoiding crime victimization.  The study was based on validated 
evaluations of crime prevention programs, including the Bureau’s assessment of our industrial 
work and vocational training programs (the Post Release Employment Project study) and our 
evaluation of the Residential Drug Abuse Treatment program (the TRIAD study).  The “benefit” 
is the dollar value of criminal justice system and victim costs avoided by reducing recidivism, 
and the “cost” is the funding required to operate the correctional program.  The benefit-to-cost 
ratio of residential drug abuse treatment is as much as $2.69 for each dollar invested in the 
program; for adult basic education, the benefit is as much as $5.65; for correctional industries, 
the benefit is as much as $6.23; and for vocational training, the benefit is as much as $7.13.  The 
study clearly indicates these inmate programs result in significant cost savings through reduced 
recidivism, and their expansion is important to public safety.3 

 
Federal Prison Industries 

 
FPI directly supports the mission of the Bureau by increasing the likelihood of inmates 

successful reentry and by keeping inmates productively occupied, both at no cost to the taxpayer.  
As noted above, inmates who participate in FPI are significantly less likely to return to a life of 
crime, less likely to engage in disruptive behavior while in prison, and more likely to be 
employed upon release as compared to similar inmates who did not participate in the program.   
 

Moreover, FPI positively impacts the US economy through the purchase of raw materials 
from suppliers around the country and the payment of staff salaries that are spent in the 
community without additional tax burden to society.  Seventy-eight percent of FPI expenditures 

                                                 
2 Federal Bureau of Prisons (1985). PREP: Post Release Employment Project Interim Report, Office of Research 
and Evaluation, Federal Bureau of Prisons, Washington, DC. 
 
Federal Bureau of Prisons (2000). TRIAD Drug Treatment Evaluation Project Final Report of Three-Year 
Outcomes: Part I, Office of Research and Evaluation, Federal Bureau of Prisons, Washington, DC. 
 
Harer, M. D. (1995). Prison Education Program Participation and Recidivism: A Test of the Normalization 
Hypothesis.  Office of Research and Evaluation, Federal Bureau of Prisons, Washington, DC. 

Saylor, W. G. and Gaes, G. G. (1997). PREP: Training Inmates Through Industrial Work Participation and 
Vocational and Apprenticeship Instruction.  Corrections Management Quarterly, 1(2).  

3 Aos, Stever, Phipps, P., Bamoski, R., and Lieb, R. (2001).  The Comparative Costs and Benefits of Programs to 
Reduce Crime, Washington State Institute for Public Policy. 
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during FY 2011 were for the purchase of raw materials, supplies, equipment, and services from 
private sector businesses.  More than 40 percent of FPI’s purchases were from small businesses. 

By design, FPI’s authorizing statute limited the sale of products only to agencies of the 
Federal Government.  As created in the authorizing statute, FPI was given a procurement 
preference that required Federal agencies to look first to FPI to purchase needed products before 
considering outside vendors.  This preference was necessary because FPI is structured such that 
it does not have significant marketing and business development capabilities, as compared to 
large, commercial businesses.  Indeed, its primary mission is to provide meaningful work and 
training opportunities to federal inmates so that they can acquire the necessary knowledge, skills, 
and work habits which will be required upon their release from prison. 
 

Opposition to this procurement preference—commonly referred to as “mandatory 
source”— led the Congress to enact legislation over the past ten years that has severely eroded 
FPI’s procurement preference resulting in numerous factory closures and significant declines in 
inmate employment.  As a result of this legislation, FPI now competes for all of its business.  
Moreover, in order to adequately continue to provide work and training opportunities for 
inmates, prepare inmates for release to the community, and continue to lower the rate of 
recidivism, it is critical that FPI be able to expand its potential customer and product base. 

 
While the FY 2012 Commerce Justice Science Appropriations bill provided FPI with two 

important new marketing authorities – repatriation authority and interstate commerce authority 
under Prison Industries Enhancement Certification Program – these new authorities alone are not 
enough to stave off the erosion caused by prior legislative changes. 

 
Conclusion 

      
The Bureau of Prisons prides itself on being a leader in the field of corrections, and 

rightly so.  We have long been viewed as a model for the states in developing treatment 
modalities, inmate programs, security technology, prison architecture, training programs, and 
more.  We continually strive to gain efficiencies and enhance operations while remaining good 
stewards of taxpayer dollars.   

 
But the mission of the Bureau of Prisons is challenging – indeed the challenges have 

never been greater.  While there are many facets to our operations, the foundation for it all is 
safe, secure, orderly institutions, and every staff member in the Bureau is critical to this mission.  
Through the continuous diligent efforts of our staff who collectively work 24 hours each day, 
365 days per year − weekends and holidays − we protect the public.  By maintaining high levels 
of security and ensuring inmates are actively participating in evidenced-based reentry programs, 
we continue to serve and protect society.   

 



     

 

 

 

 

 

 

 

      
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Statement of 

 

WM. T. ROBINSON III 
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on behalf of the  

 

AMERICAN BAR ASSOCIATION 

 

for the record of the hearing on 

 

RISING PRISON COSTS: RESTRICTING BUDGETS AND CRIME 

PREVENTION OPTIONS  

 

before the  

 

Committee on the Judiciary 

 

of the  

 

UNITED STATES SENATE 

 

 

 

 

August 1, 2012 



Chairman Leahy, Ranking Member Grassley, and Members of the Committee: 

 

I am Wm. T. Robinson III, President of the American Bar Association (ABA), and I am submitting this 

statement on behalf of the ABA for the Committee’s consideration for its August 1, 2012 hearing on 

“Rising Prison Costs: Restricting Budgets and Crime Prevention Options.”  

 

The ABA, with nearly 400,000 members, commends the Committee for holding this hearing.  In the 

debate over addressing the country’s finances, many are rethinking our nation’s approach to criminal 

justice and corrections spending.  A growing number of states have done so on a bipartisan basis, in the 

name of fiscal responsibility, accountability, and public safety. These state successes offer ideas for 

what can also be done on at the federal level.  We believe this hearing can serve as an important step 

toward generating a higher level of congressional scrutiny of costly, outdated, and, in important respects, 

ineffective federal corrections spending policies and related sentencing laws.  

 

The ABA believes that the same level of scrutiny that is applied with regard to federal spending in other 

areas must be applied to spending on prisons, corrections, and criminal justice policies.  We must ask 

whether these crime and corrections policies are cost-effective and evidence-based, and whether they are 

more or less effective in reducing crime and serving public safety than other alternatives.  We look to 

the continued leadership of this Committee to reconsider overly costly federal corrections policies and to 

replace them with less costly and more effective alternatives.  

  

In 1980, the federal prison system housed 24,000 people at a cost of $333 million.  Since then, the 

federal prison population has exploded, now housing 217,000 people at an annual cost of $6 billion – an 

increase of 700% in population and 1700% in spending.  Overcrowding plagues the federal system, 

operating at almost 40 percent over capacity, but we cannot build ourselves out of this crisis.  

Disproportionate investment in prison expansion has diminished attention to viable and fiscally sound 

alternatives to prison and weakened the concept that prison should be the sanction of last resort.  It is 

critical that the crisis of the surging, unsustainable federal prison population be addressed, as it will 

increasingly engulf federal law enforcement resources.  

 
The most significant source feeding this growth is the increased incarceration of nonviolent drug 

offenders. The federal government wastes precious taxpayer dollars when it incarcerates nonviolent 

offenders whose actions would be better addressed through alternatives that will hold them equally 

accountable at a substantially lower cost to taxpayers.  Being sentenced to prison is always one option, 

but there should be others.  We must expand and make broader use of proven alternatives to prison, 

especially for low-level and nonviolent offenders. Experience at the state-level has demonstrated 

legislators can make changes that safeguard the public and save money.  Examples of successful 

bipartisan state-level reforms include:  

 

 In Texas,  requiring all drug possession offenders with less than a gram of drugs to be sentenced 

to probation instead of jail time;  

 In Oklahoma, expanding eligibility for community sentencing and increase the use of parole for 

nonviolent offenders; 

 In Kentucky, strengthening parole eligibility for certain low-level felony offenses and make 

individuals who complete drug treatment or education programs eligible to receive an earned 

discharge credit of 90 days; 

 In Mississippi, reducing time-served for certain categories of nonviolent offenders; and  

 In South Carolina, removing mandatory minimums for first-time offenders.   

 



Reforms similar to these are being implemented in a variety of states, and these changes have led to the 

first overall decline in state prison populations since 1980.  These reforms can and should serve as a 

model for the federal criminal justice system.  Alongside many legal, criminal justice, civil rights, and 

faith-based organizations, the ABA urges you and other policy leaders in Congress to support the 

following criminal justice reforms designed to increase public safety while reducing the federal deficit. 

 

The Bureau of Prisons (BOP) should be required to better utilize existing authority to cut costs 

while protecting safety 

  

 BOP, as has been urged by House and Senate Appropriations Committees, should use its existing 

statutorily authorized operational discretion to, among other things:  maximize the reentry time 

people spend in residential reentry centers as well as home confinement; expand the criteria for 

and use of “compassionate release” for compelling and extraordinary circumstances; and expand 

the use of the Residential Drug Abuse Program by removing barriers to full use of the program. 

 

Congress should take legislative action to address out-of-control prison costs and respond to the 

prison crowding crisis 

 

 Expand Use of Probation and Expungement of Criminal Convictions for Low-Level 

Offenders 

Congress should enact legislation to allow, but not require, judges to sentence certain first-time 

drug offenders to probation instead of incarceration.  

 

 Institute Review Process to Accelerate Supervised Release Eligibility 

Federal prisoners leaving custody often spend part of their sentence on supervised release.  

Congress should authorize expedited consideration of prisoner eligibility for supervised release.  

This policy will reduce overcrowding and costs, while also creating additional incentives for 

inmates to engage in service, education and vocational activities. 

 

 Make Retroactive Congressional Reforms to Crack Cocaine Sentencing 

Congress should pass legislation to extend the application of the Fair Sentencing Act of 2010 to 

people whose conduct was committed prior to enactment of the new law.  If both the statute and 

guideline changes were made retroactive, U.S. Sentencing Commission estimates that as many as 

24,000 people would be eligible to apply for and potentially receive relief over a 30-year period.  

Within the first year of retroactive implementation, as many as 7,000 people could be eligible for 

early release, generating a cost savings of over $200 million in the first year alone.   

 

 Enhance Elderly Nonviolent Offender Early Release Programs  

Housing elderly prisoners can cost two and three times that of younger prisoners.  At the same 

time, aging is linked to a diminishing risk of recidivism.  Incarcerating elderly, nonviolent 

inmates who no longer pose a threat wastes enormous sums of federal resources. And, these 

costs will continue to rise as the elderly prison population grows.  Forty-one states have already 

embraced some version of a limited early release program for elderly inmates, and Congress, for 

example, could reauthorize and expand the provision of the Second Chance Act that included a 

pilot program to allow for the early release of elderly prisoners. 

 

 Expand Time Credits for Good Behavior 

The federal prison system’s method of calculating earned credit reduces a prisoner’s sentence to 

a maximum credit of 47 days per year – below the 54 days intended.  This results in unnecessary, 



costly increases in prison sentences.  By clarifying the statutory language, Congress could save 

an estimated $41 million in the first year alone.  Congress should also quickly implement a 

Department of Justice proposal creating a new good time credit that can be earned for successful 

participation in recidivism-reducing programs, such as education or occupational programming.   

 

 Restore Proportionality to Drug Sentencing 

The excessive mandatory minimum sentences associated with drug offenses have led to an 

overrepresentation of low-level and nonviolent drug offenders in the federal criminal justice 

system.  Restoring federal judicial discretion in drug cases by eliminating mandatory minimum 

sentences would not ignore culpability but would ensure that defendants receive punishments 

that are proportional to the offense they committed.  

 

There is a growing recognition that our criminal justice system – like other government systems – must 

be based on what actually works, meet clear performance measures, and withstand fiscal scrutiny of 

cost-benefit analysis.   

 

Policy makers can replace unnecessary and excessive prison sentences with proven alternatives that hold 

people accountable while, at the same time, saving taxpayer dollars.  The American Bar Association 

looks forward to working with the Committee to advance these important principles.   
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August 1, 2012 

 

 

The Honorable Patrick J. Leahy    The Honorable Charles E. Grassley  

Chairman     Ranking Member 

United States Senate    United States Senate 

Committee on the Judiciary   Committee on the Judiciary 

224 Dirksen Senate Office Building  224 Dirksen Senate Office Building 

Washington, DC 20510   Washington, DC 20510 

 

 

RE:  Senate Judiciary Committee Hearing on “Rising Prison Costs: 

Restricting Budgets and Crime Prevention Options” 

 

 

Dear Chairman Leahy and Ranking Member Grassley:  

 

On behalf of the American Civil Liberties Union (ACLU), a non-partisan 

organization with more than a half million members, countless additional 

activists and supporters, and 53 affiliates nationwide dedicated to the principles 

of individual liberty and justice embodied in the U.S. Constitution, we offer this 

statement for the record of the August 1, hearing on, “Rising Prison Costs: 

Restricting Budgets and Crime Prevention Options.”  This hearing is an 

important first step in addressing our country’s current incarceration crisis. 

 

For years, the ACLU has been at the forefront of the fight against 

overincarceration due to its devastating impact on those who become ensnared 

in the criminal justice system, its failure to produce a proportional increase in 

public safety, and its disproportionate effect on poor communities of color.   

 

The U.S. prison population has expanded at an unprecedented rate over the last 

40 years.  With more than 2.3 million people behind bars, we house 25 percent 

of the world’s prison population but only account for 5 percent of its total 

population.  Approximately 1 in 100 American adults is currently behind bars, 

and about 1 in 33 is either in prison, jail or on parole or probation.   

 

A record 218,000 people are confined within Federal Bureau of Prisons (BOP) 

operated facilities or in privately managed or community-based institutions and 

jails.  This population is projected to increase to approximately 229,300 by the 

close of FY 2013.  Indeed, over the last 30 years the population of the federal 

prison system has increased exponentially, nearly 800 percent, largely due to the 

overrepresentation of those convicted of drug offenses, many of whom are low-

level and non-violent.   
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In conjunction with this massive increase in prison population, we have also witnessed 

skyrocketing prison expenditures.  In the last 30 years, the cost to maintain the federal prison 

population has grown by 1700 percent and shows no signs of abating.  In fact, President Barack 

Obama’s FY 2013 budget request for the BOP totals $6.9 billion, which is an increase of $278 

million over the FY 2012 enacted budget for the Bureau.   

 

Ballooning incarceration rates and corrections spending is not unique to the BOP.  Notably, 

corrections is the second fastest-growing category of state budgets, behind only Medicaid.  

Despite this bleak reality, a number of states have already demonstrated that bipartisan criminal 

justice reform can reduce the prison population, cut corrections expenditures and maintain public 

safety.   

 

For example, in 2006, Kansas’ prison population was estimated to increase by 26 percent in ten 

years and cost the state approximately $500 million in additional prison construction and 

operating expenses.
1
  In response to these alarming projections, the Kansas legislature passed a 

set of bipartisan criminal justice reform bills in 2007.  At the center of this package was 

legislation that provides financial incentives to counties committing to cut the number of 

individuals returning to prison for probation and parole violations by at least 20% and expanding 

the use of earned credit programs for individuals convicted of nonviolent offenses.  Thus far, 

two-thirds of all Kansas county agencies have surpassed the goal of a 20% reduction in 

individuals sent to prison for parole or probation violations, and this reduction is projected to 

save $80.2 million in additional prison costs by 2012.
2
  

 

In 2010, South Carolina passed the Omnibus Crime Reduction and Sentencing Reform Act 

(SRA) by unanimous consent in the state Senate and nearly unanimous support in the House of 

Representatives.  The SRA was designed to address a prison population that had increased nearly 

270 percent over 25 years and a corrections budget that had increased over 500 percent in 15 

years.  Key features of the SRA include ending mandatory minimum sentences for simple drug 

possession, eliminating the crack-cocaine sentencing disparity, creating a medical parole 

program for terminally ill or ailing prisoners to apply for parole, mandating that people convicted 

of nonviolent offenses be released to mandatory supervision 180 days before their release date 

after serving at least two years in prison, and creating an earned credit program for probation 

giving individuals up to 20 days off of their supervision period for every 30 days of time on 

probation without violations or arrests.  The SRA is projected to reduce the state’s prison 

population by 1,786 prisoners by 2014 and save South Carolina $241 million by 2014, including 

$175 million in construction costs and $66 million in operating costs saved from avoided prison 

construction.
3
  

 

Last year in Ohio, a Republican majority legislature passed a measure that is projected to save $1 

billion over the next four years by – among other things – increasing the amount of time a 

                                                 
1
 Council of State Governments, Justice Center, Policy Options to Increase Public Safety & Manage the Growth of 

the Prison Population, March 2007, Available at 

http://justicereinvestment.org/files/KS%20Policy%20Impact%20Chart%20Final%20LetterSize.pdf. 
2
 American Civil Liberties Union, SMART REFORM IS POSSIBLE: States Reducing Incarceration Rates and Costs 

While Protecting Communities, August 2011, Available at 

http://www.aclu.org/files/assets/smartreformispossible_web.pdf#page=26 
3
 Id. 

http://justicereinvestment.org/files/KS%20Policy%20Impact%20Chart%20Final%20LetterSize.pdf
http://www.aclu.org/files/assets/smartreformispossible_web.pdf#page=26
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prisoner can earn towards early release, eliminating the crack-cocaine sentencing disparity, 

removing mandatory minimum sentences for certain low-level drug offenses, and increasing the 

use of diversion programs for low-level drug offenders.   

 

Just as a multitude of states have worked in a bipartisan manner to curb overincarceration, it is 

critical that the expansion of the federal prison population be addressed, lest it “engulf the Justice 

Department’s budgetary resources.”
4
  The ACLU applauds the Committee’s decision to take a 

serious look at rising prison costs, and while we believe adequate grounds exist right now to 

implement substantive reform, we also recognize the value in conducting a comprehensive 

review in an attempt to achieve bipartisan consensus on the best course for true reform.   

 

Accordingly, we urge passage of S. 306, the National Criminal Justice Commission Act of 2011 

(NCJCA), which was introduced by Senator Jim Webb (VA) and has the bipartisan support of 30 

Senators.  The measure would create a bipartisan commission tasked with examining the nation’s 

criminal justice system and offering reform recommendations in a number of important areas 

including sentencing policy, rates of incarceration, law enforcement, crime prevention, 

corrections, and re-entry.    

 

In addition to passage of the NCJCA, the ACLU also urges the Committee to take modest 

legislative action – following the lead of many states – to address the prison crowding crisis 

while maintaining public safety.  Specifically, we endorse offset proposals offered in the 

President’s budget request that would adjust the method of calculating good time credits for 

federal prisoners. Under the BOP’s interpretation of current law, the good time allocation only 

reduces a federal prison sentence to a maximum credit of 47 days per year, which is 7 days less 

than the 54 days intended.  The Administration’s legislative proposal to increase good time 

credits by 7 days, coupled with its proposal to adopt time credits that can be earned for 

successful participation in recidivism-reducing programs, such as education or occupational 

programming, would be effective at enhancing rehabilitation efforts and limiting overcrowding.  

 

Additionally, the Committee should pass legislation to expand the use of home confinement for 

elderly prisoners.  The average cost of confining elderly people is between two and three times 

that of younger people.
5
  At the same time, aging is correlated with diminishing risk 

of recidivism.  Incarcerating elderly, nonviolent people who no longer pose a threat to the 

community wastes enormous sums of federal resources and these costs will continue to rise as 

the elderly prison population grows.  Forty-one states have already embraced some version of a 

limited early release program for the elderly and Congress should follow suit. 

 

Addressing mass incarceration and restoring fairness to the criminal justice system will require 

the continued commitment of lawmakers, judges, law enforcement, advocates and concerned 

citizens who recognize that the system is in need of reform.  While attitudes towards crime have 

been politically divisive in the past, the current climate has narrowed these gaps by revealing the 

waste and ineffectiveness of overincarceration.  The movement for reform represents an 

                                                 
4
 Commerce, Justice, Science, and Related Agencies Appropriations Act, 2012, H.R. 2596, 112th Cong. (2012). 

5
 Anno, B.J., Graham, C., Lawrence, J.E., & Shansky, R. (2004). Correctional Healthcare: Addressing the needs of 

elderly, chronically ill, and terminally ill inmates. Washington, DC: U.S. Department of Justice, National Institute of 

Corrections. Available at http://static.nicic.gov/Library/018735.pdf. 

http://static.nicic.gov/Library/018735.pdf
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important opportunity for both parties to work together in support of evidence-based policy that 

is targeted, just, and cost-effective.  Far from compromising public safety, these reforms will 

strengthen our communities and preserve the core constitutional values that protect us all.  As 

Assistant Attorney General Lanny Breuer explained in a July 23, 2012 annual report to the U.S. 

Sentencing Commission, “Maximizing public safety can be achieved without maximizing prison 

spending.”
6
 

 

If you have any additional questions about this issue, please feel free to contact Jennifer 

Bellamy, Legislative Counsel, at jbellamy@dcaclu.org or at (202) 715-0828. 

 

Sincerely, 

 

      
Laura W. Murphy,      Jennifer Bellamy 

Director       Legislative Counsel 

Washington Legislative Office 

    

 

 

                                                 
6
 Lanny A. Breuer and Jonathan J. Wroblewski, 2012 Annual Report to the U.S. Sentencing Commission, U.S. 

Department of Justice, Criminal Division, July 23, 2012, Available at 

http://www.justice.gov/criminal/foia/docs/2012-annual-letter-to-the-us-sentencing-commission.pdf. 

mailto:jbellamy@dcaclu.org
http://www.justice.gov/criminal/foia/docs/2012-annual-letter-to-the-us-sentencing-commission.pdf
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am Marc Mauer, Executive Director of The Sentencing Project, a national nonprofit 

organization engaged in research and advocacy on criminal justice policy.  I commend 

Chairman Leahy and the Senate Judiciary Committee for holding today’s hearing, 

“Rising Prison Costs:  Restricting Budgets and Crime Prevention Options.” 

I 
 

I am writing to express our support for reducing prison costs, as can be accomplished 

through legislative changes in federal sentencing policy and administrative actions to reduce 

unnecessarily lengthy incarceration. 

 

The Sentencing Project has long been engaged in research and advocacy regarding federal 

and state sentencing policy and alternatives to incarceration.  In the area of sentencing 

policy, we have published broadly, engaged with policymakers nationally, and frequently 

presented testimony before Congress and state legislative bodies.   

 

In this written testimony, I seek to highlight a number of ways that we might curb the 

unprecedented size of the federal prison system and the burdensome cost associated with 

its continued growth.  I urge the members of this Committee, the Congress as a whole, and 

the Obama Administration to take action to address rising costs caused by the 

unsustainable growth of recent decades. 

 

D R A M A T I C  G R O W T H  O F  I N C A R C E R A T I O N  

The growth of our prison system is well documented.  The United States is the world’s 

leader in incarceration with 2.2 million people currently in the nation's prisons or jails – a 

600% increase over 40 years.  These trends have resulted in prison overcrowding and state 

governments being overwhelmed by the burden of funding a rapidly expanding penal 

system, despite increasing evidence that large-scale incarceration is not the most effective 

means of achieving public safety. 

 

Throughout the last decade, prison growth moderated substantially, and by 2008 the 

population growth in state prisons had stabilized.  Even prior to the recent fiscal crisis 

lawmakers had become increasingly interested in adopting evidence-based policies directed 

at producing more effective public safety outcomes.  Indeed, today’s hearing suggests 

bipartisan support for addressing the cost of incarceration by reducing the number of 

people in our federal prisons.   
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In addition, other factors give us reason for guarded optimism about the prospects for 

reform.  Significant drops in crime rates have contributed to a lessening of the “tough on 

crime” rhetoric of the past.  Moreover, we now have a generation of reforms and 

alternatives to incarceration that have been implemented throughout the country, including 

community service programs, victim restitution, restorative justice, and a host of treatment 

and community supervision programs.   

 

Despite this progress, a stabilizing prison population hardly represents a reversal of mass 

incarceration.  Even if we were somehow able to cut the prison population in half over the 

next decade, the United States would still incarcerate people at three to four times the rate 

of other industrialized nations.  There is much more work to be done to address the 

burgeoning costs caused by our nation’s excessive use of incarceration. 

P R O M I S I N G  S T A T E  R E F O R M S  

After nearly four decades of unprecedented expansion, a number of states have reduced 

prison capacity, even closing prisons, in recent years.  Such reductions have been made 

possible by a mix of reforms, including changes in sentencing and parole release and 

revocation.  Notably, these reforms have created no observable adverse impacts on public 

safety. 

 

For example, in New York and Michigan, reforms to mandatory sentencing for drug 

offenses have had a significant role in reducing prison populations.  In other states, such as 

Colorado and Kentucky, parole eligibility rules have been changed to allow earlier parole 

consideration for nonviolent offenders.  In Kansas, evidence-based practices and other 

tools have been adopted for use in parole determinations, resulting in a significant decrease 

in parole revocations in recent years. 

 

O P P O R T U N I T I E S  F O R  F E D E R A L  R E F O R M  

In order to capitalize on this momentum for reform, there are a variety of measures that 

can be undertaken by Congress and the Administration to reduce the federal prison 

population without adverse affects on public safety. These include: 
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Congressional Action to Reduce Costs: Examine the Implications of the  

USSC Report on Mandatory Sentencing 

 

Last year, the United States Sentencing Commission (USSC) released an exemplary report 

to Congress, “Mandatory Minimum Penalties in the Federal Criminal Justice System,” 

which provides a comprehensive assessment of the impact of mandatory minimum 

penalties on federal sentencing.  I urge this Committee to hold a hearing on the findings of 

the report and in particular to consider the following key issues suggested by the 

Commission’s analysis:   

 

 Examine those mandatory minimum penalties that are rarely used to determine 

whether they are necessary and appropriate.  Of the 194 current statutory 

provisions requiring mandatory minimum terms of imprisonment, six (6) 

provisions accounted for 65% of all convictions.  Under 116 of the mandatory 

minimum provisions, ten or fewer individuals were convicted, and dozens of these 

provisions appear to have never been used. 

 

 Analyze and respond to the racial disparities documented in the imposition of 

mandatory penalties, and consider the effect of prosecutorial discretion in this 

regard, as documented in several recent analyses. Take up legislation such as the 

Justice Integrity Act, which has called for the establishment of task forces in 

federal districts to assess whether unwarranted disparities exist in federal 

prosecutions. 

 

Administrative Actions 

 

Reduce Federal Drug Prosecutions 

In his recent testimony before the House Appropriations Committee, Bureau of Prisons 

(BOP) Director Charles Samuels singled out increasing prosecutions for drug offenses as 

one of the primary contributors to population growth in our federal prisons – and thus to 

rising costs.   

 

Despite its public commitment to make more effective use of criminal justice resources, 

the Obama Administration has made few significant changes in the scale of drug offense 

prosecutions.  For example, 25,275 individuals were convicted in 2011 for federal drug  
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offenses compared to 25,337 drug convictions in 2008 under the previous administration.  

In addition, as documented by the USSC and others, a substantial proportion of federal 

drug offenders are in the lower levels of the drug trade, and not high level importers or 

sellers. 

 

The Department of Justice should examine whether its drug offense cases are appropriate 

for federal prosecution and whether the punishment of such offenders accomplishes sound 

criminal justice objectives. 

 

Alleviate Overcrowding and Lengthy Incarceration 

In addition, the Administration should take the following steps, none of which would 

require new statutory authority, to reduce prison costs while ensuring public safety:   

 

 Expand the Residential Drug Abuse Treatment Program (RDAP).  Though 

Congress has mandated that the Bureau of Prisons make available substance abuse 

treatment for those in BOP custody, the potential cost-savings of the RDAP 

program have not been realized.  According to a recent GAO study, only 19% of 

qualifying RDAP participants received a full 12-month sentence reduction.  BOP 

should change its policy to prioritize RDAP participants who are eligible for a 

reduction in sentence.  Moreover, BOP should expand the pool of offenders who 

are eligible for sentence reduction by revising its definition of “violent offender” to 

ensure that only truly violent individuals are excluded.  Finally, BOP should allow 

completion of RDAP by undocumented immigrants – a step that would save $25 

million each year.  

 

 Expand invocation of Compassionate Release.  BOP may ask a court to reduce a 

sentence under “extraordinary and compelling circumstances.”  Under this 

provision, BOP has sought sentence reductions in cases where the prisoner has a 

terminal illness with less than a year of life expectancy or has a profoundly 

debilitating medical condition.  The Bureau should expand the use of its authority 

to seek sentencing reductions as well as taking steps to broaden its interpretation of 

“extraordinary and compelling circumstances.” 
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 Consider commutation for persons incarcerated for crack cocaine offenses.  

Following passage of the Fair Sentencing Act in 2010, the USSC revised its 

guidelines for these offenses and made them apply retroactively, so that there is no 

distinction between those convicted before or after adoption of the new law.  The 

harsher mandatory sentences that apply to persons convicted prior to the change in 

the law, though, still apply to those in prison, thus creating a “fairness gap” based 

merely on date of conviction.  In the interests of both fairness and reducing 

unnecessarily lengthy incarceration, the President should examine the cases of these 

individuals and consider commutation of sentences to a level that would comport 

with sentencing ranges under the new law. 

E X P A N D I N G  P R I S O N  C A P A C I T Y  I S  C O U N T E R P R O D U C T I V E   

Analyzing the efforts of state lawmakers to maintain public safety while working to contain 

correctional costs can provide an example to Congress.  In recent years, strained state 

budgets have encouraged a new political environment that does not rely on the costly 

approach of expanding prison capacity.  Rather, state lawmakers have focused efforts on 

the diversion of people charged with lower-level drug offenses, developing graduated 

sanctions for people on probation and parole who violate rules, and enhancing reentry 

strategies. 

 

Developments at the state level demonstrate that controlling prison growth is not an 

intractable problem.  In recent years lawmakers and practitioners have worked together to 

assess the sources of growth in incarceration and have developed policy responses that 

have reversed those trends while promoting public safety. 

 

The result has been a new trend of closing prisons rather than building them.  Last year, at 

least thirteen states closed or contemplated closing prison institutions, potentially reducing 

prison capacity by over 15,500 beds.  Since 2002, Michigan has led the nation in this 

regard.  The state has closed 21 facilities, including prison camps, as a result of sentencing 

and parole reforms.  Overall, the state has reduced capacity by over 12,000 beds for a total 

cost savings of $339 million.  Other states, including New York, Florida, and Texas, have 

also closed prisons in recent years amid changes in sentencing policy and parole decision-

making that have resulted in a leveling of state prison populations. 
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C O N C L U S I O N   

Though prison populations are stabilizing at the state level, this development should be 

considered in context.  Even if population growth levels off, prison populations would 

remain at highs unprecedented in American history or that of any other democratic nation.  

The consequences for fiscal spending, public safety, and the impact on communities are 

very troubling.   

 

Congress should build on the work of the USSC by examining unnecessary and excessive 

mandatory minimum penalties.  Congress should respond to racial disparities in the 

imposition of mandatory penalties, and examine the effect of prosecutorial discretion on 

such disparities.   

 

In addition, the Administration should fulfill its “smart on crime” promise by decreasing 

prosecutions of low-level drug traders and expanding its use of existing tools that provide 

drug treatment to those in custody and compassionate release in appropriate cases.   

 

We welcome this opportunity to explore strategies to reduce the number of people in our 

prisons.  I urge this Committee and this entire Congress to take up legislation to build on 

the progress we have made in reforming our approach to incarceration. 
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Thank you, Chairman Leahy, Ranking Member Grassley, and members of the Committee, for 
the opportunity to discuss important matters of crime prevention and public safety during times 
marked by rising prison costs, shrinking budgets, and limited resources. My name is Michael 
Jacobson and I serve as President and Director of the Vera Institute of Justice. Vera is an 
independent, nonpartisan, nonprofit center for justice policy and practice, with offices in New 
York City, Washington, D.C., Los Angeles and New Orleans. Since 1961, Vera has combined 
expertise in research, technical assistance, and demonstration projects to help develop justice 
systems that are fairer and more effective. This testimony summarizes Vera’s work and findings 
related to incarceration costs, as well as the use of cost-effective and evidence-based strategies in 
a time of diminishing budgets. 
 

I. Vera’s History and Expertise: 50 Years of Innovation 
 

On October 16, 1961, philanthropist Louis Schweitzer and Herb Sturz, a young magazine editor, 
quietly launched a program with a new approach to bail. Their small, but revolutionary, idea was 
that many people accused of committing a crime can be relied on to appear in court. Within a 
few years, they had demonstrated that New Yorkers too poor to afford bail but with strong ties to 
their communities could be released and still show up for trial. 

 
Evidence of a viable alternative to bail forever changed how judges make release decisions in 
criminal courts around the world, while also reducing costs and minimizing disruption in the 
lives of innocents. What started with the Manhattan Bail Project in New York City soon led to 
similar bail reform in jurisdictions across the country and, in 1966, to the first federal bail reform 
since 1789. The idea behind Schweitzer’s humble initiative led ultimately to the founding of the 
Vera Institute of Justice to pursue similar initiatives. 

 
During the past 50 years, Vera’s projects have raised awareness about the plight of men and 
women confined in unsafe and unhealthy correctional facilities, expanded opportunities to people 
with developmental disabilities, and protected children in foster care. Informed by our 
government partners’ input on their own needs, Vera’s experts approach each project with a 
detailed analysis of existing data, policies, and practices. In-depth learning about a locality or 
jurisdiction allows Vera to tailor our recommendations and expert assistance to specific 
conditions. We foster collaboration and information sharing among all those inside and outside 
government with a stake in solving the problems we’ve identified. Then we work with our 
partners to help them gather their own data and track their ongoing performance.  
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Today, Vera staff is leading more than two dozen separate projects that aim to increase the 
efficacy of justice systems while also working to make a difference in the lives of individuals. 
Born from a single innovative idea, Vera is currently active in 43 states and across the globe.  
 

II. Rising Prison Costs 
 

Vera’s recent work has made significant contributions to the field’s understanding of the true 
costs of incarceration and the use of cost-benefit analysis to ensure that limited resources are 
effective and achieving intended goals. The Federal Bureau of Prisons estimates the incarcerated 
population at 2,418,352, so the Committee’s consideration of these issues is timely given the 
current fiscal climate.1

 
 

On the general topic of rising costs of prisons, the February issue of the Federal Sentencing 
Reporter, “Considering Costs and Other Data,” offers perspectives on whether and how to factor 
the financial cost of sentences into sentencing decisions.2 The Missouri Sentencing Advisory 
Commission’s recent decision to provide judges with a sentence’s cost and recidivism data has 
produced an animated debate among experts and practitioners. This debate has raised important 
questions about the decision’s implications, including: whether factoring in financial cost affects 
the retributive goal of punishment, how to ensure fairness given that judges may weigh the 
importance of costs differently (or not at all), whether this type of cost consideration should take 
place in the legislature or the judiciary, and how great an impact Missouri’s decision will have 
on its overall corrections budget.3

 
   

A. Vera’s Analysis: The Price of Prisons, What Incarceration Costs Taxpayers  
 

Decades of escalating incarceration rates and soaring corrections costs have been well 
documented and are a familiar story to policy makers and the public.4 Over the past 40 years, 
state prison populations have grown by more than 700 percent; today, more than 1 in 100 adults 
nationwide are in prison or jail.5 Rising incarceration rates have come with great costs to 
taxpayers. States’ correctional spending—on prisons, jails, probation, and parole—has nearly 
quadrupled over the past two decades. Aside from Medicaid, corrections is now the fastest-
growing budget item for states.6

                                                        
1 U.S. Department of Justice, Federal Bureau of Prisons, “ Weekly Population Report”, (July 31, 
2012) 

 

http://www.bop.gov/news/weekly_report.jsp; Matthew Cooper, William J. Sabol, Heather C. West, Prisoners 
in 2008, Bureau of Justice Statistics (July 31, 2012), http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=1763. 
2 Douglas A. Berman, Are Costs a Unique (And Uniquely Problematic) Kind of Sentencing Data?, 24 FED. 
SENT'G REP. 159, 159-160 (2012). 
3 Michael A. Wolff, Missouri Provides Cost of Sentences and Recidivism Data: What Does Cost Have to Do with 
Justice?, 24 FED. SENT'G REP. 161, 161-163 (2012). 
4 This section is adapted from Christian Henrichson and Ruth Delaney, The Price of Prisons: What Incarceration 
Costs Taxpayers. New York: Vera Institute of Justice, 2012.  
5 Pew Center on the States, Prison Count 2010: State Population Declines for the First Time in 38 Years 
(Washington, DC: The Pew Charitable Trusts, April 2010); Pew Center on the States, One in 100: Behind Bars in 
America 2008 (Washington, DC: The Pew Charitable Trusts, February 2008). 
6 Analysis by Pew Center on the States based on National Association of State Budget Officers, “State Expenditure 
Report” series, http://nasbo.org/Publications/StateExpenditureReport/tabid/79/Default.aspx (accessed December 1, 
2011). 

http://www.bop.gov/news/weekly_report.jsp
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=1763
http://nasbo.org/Publications/StateExpenditureReport/tabid/79/Default.aspx
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Despite this reality, existing figures often underestimate the total cost of state prisons—and in 
some states, these overlooked costs are substantial. To address this information gap, Vera’s staff 
developed a method to comprehensively measure the taxpayer cost of prison in a consistent 
manner across the states. The full report provides both a big picture view of the taxpayer cost of 
incarcerating a sentenced adult offender to state prison, along with individual state profiles in 40 
states.7

In six states, including a few with some of the largest prison systems in the country, more than 
20 percent of prison costs are outside the corrections budget. Contributions for retiree health care 
and the underfunding of retiree health care plans is, in the aggregate, the largest taxpayer cost 
outside the corrections budget.  

 Among the participating states in the survey, the cost of prisons was $39 billion in fiscal 
year 2010, $5.4 billion more than what their correctional budgets reflected.  

 
However, smaller corrections budgets do not necessarily correlate with safer community 
outcomes. For example, overcrowding might result in a lower per-inmate cost, but may have 
negative consequences for staff and inmate safety as well as recidivism rates, increasing long-
term costs. On the other hand, treatment and programming may result in a higher per-inmate cost 
but improve staff and inmate safety and/or help lower recidivism rates, thus lowering overall 
costs over time. Policy reforms need to adhere to constitutional safeguards surrounding 
incarceration, as well as the safety of the facility itself.     

   
It is important to note that some states have decreased their prison populations while reducing 
violent crime. In New York and New Jersey, violent crime has declined dramatically at the same 
time that both states have relied less on the use of incarceration. From 1999 to 2009, the 
incidence of violent crime declined by 30 percent in New York and 19 percent in New Jersey, 
while going down by only 5 percent in the rest of the country. At the same time, the prison 
population decreased by 18 percent in both New York and New Jersey after sentencing reform 
and changes in policing and parole practices.8

 

 As the Committee considers proposals to address 
rising prison costs, these examples provide evidence that crime rates may continue to decline in 
parallel with the implementation of sound policies that reduce reliance on incarceration. 

As Vera’s report documents in great detail, prisons are expensive—and even more expensive 
than we thought. These costs will continue to increase, so policy makers should consider using 
scarce prison resources only for those people who pose the greatest risk to public safety. For the 
non-violent, and low-level offenders, less expensive alternatives can save taxpayers money 
without jeopardizing public safety. 

 
B. Cost-Benefit Knowledge Bank for Criminal Justice 
 

Vera understands that few jurisdictions have a sense of the return they receive on their financial 
investment made in criminal justice. In order to provide greater expertise and assistance in this 
area, Vera established a cost-benefit analysis unit to track the efficiency and effectiveness of 
justice programs in 2009.  

                                                        
7 The full report and state-by-state analysis are available on our website: http://www.vera.org/priceofprisons.  
8 Vera calculations using data from Uniform Crime Reporting Statistics. 

http://www.vera.org/priceofprisons
http://www.vera.org/?q=pubs/price-prisons
http://www.vera.org/?q=pubs/price-prisons
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Vera’s Cost-Benefit Knowledge Bank for Criminal Justice (CBKB) now has support from the 
U.S. Department of Justice's Office of Justice Programs' Bureau of Justice Assistance.  CBKB 
aims to broaden the knowledge of practitioners and policymakers about criminal justice cost-
benefit analysis by supporting the capacity of state and local governments to promote, use, and 
interpret cost-benefit analyses in criminal justice settings. 

 
CBKB has a website that serves as a clearinghouse for resources and research on cost-benefit 
analysis in criminal justice and as an active center for a growing community of practitioners.9

 

 
Vera staff has developed original materials available on the website—including podcasts, videos, 
and a cost-benefit toolkit—for CBKB to provide general education and training on criminal 
justice cost-benefit analysis to a variety of national audiences. Vera has also convened 
policymakers, practitioners, and experts in roundtable discussions of cost-benefit topics of 
emerging interest. Currently, Vera is providing targeted technical assistance for 1) Allegheny 
County, Pennsylvania; 2) Denver, Colorado; 3) Kent, Washington; and 4) York County, 
Pennsylvania.  The goal is to assist these jurisdictions in their effort to build their capacity to use 
cost-benefit analysis as a tool while enhancing Vera’s efforts to educate policymakers across the 
country about the use of this methodology. 

C. Cost-Benefit Analysis: A Tool for Analysis and Planning  
 

In 2010, Vera’s Cost-Benefit Analysis Unit partnered with the North Carolina’s Youth 
Accountability Planning Task Force to examine a proposed justice system policy change.  This 
project demonstrates the advantages of this methodology to review policies during a time of 
limited government resources. North Carolina is one of only two states that automatically 
prosecute all 16- and 17-year-olds as adults. The Task Force asked Vera to assess the economic 
implications of raising the age of juvenile jurisdiction in the state – specifically handling 16- and 
17-years-olds charged with misdemeanors and low-level nonviolent offenses in juvenile courts 
instead of in the adult system. Although many experts believe that the juvenile justice system is 
more effective than the adult criminal justice system in discouraging delinquent behavior, it is 
more expensive to operate.  

 
Vera found that the proposed shift to “raise the age” would cost North Carolina $71 million 
annually but would generate $123 million in recurring benefits to youth, victims, and taxpayers. 
The analysis not only factors in savings that accrue from preventing future crimes and 
incarceration, but also projects increased lifetime earnings for young people whose convictions 
are sealed in juvenile court and cannot become a barrier to employment. To date, although 
proposals continue to circulate, North Carolina has not raised the age of juvenile jurisdiction. 
 

III. Restricting Budgets at the State & Federal Level 
 
As corrections costs rise during a period of decreased revenue, governments are pressed to do 
more with less. States can decrease their prison costs substantially by changing their sentencing 
and release policies. This means reserving the use of prison for offenders who pose the greatest 
risk to public safety and relying on community-based alternatives for people who commit low-
                                                        
9 Availible here: http://cbkb.org 

http://cbkb.org
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level, nonviolent crimes. State policy makers are also focusing on strategies and services shown 
to reduce recidivism, including: effective reentry planning; validated risk and needs assessments 
in community supervision; treatment and other services; and swift, certain sanctions for 
violations of probation or parole.  

 
Putting policy into practice, Vera is providing crucial assistance to its state partners seeking to 
implement these strategies through the Justice Reinvestment Initiative and the Segregation 
Reduction Project, both of which demonstrate effective ways of reducing costs while 
maintaining public safety.   
 

A. Justice Reinvestment Initiative (JRI) 
 
Justice reinvestment is a data-driven approach to corrections policy that seeks to cut spending 
and reinvest savings in practices that have been empirically shown to improve safety and hold 
offenders accountable. Supported by U.S. Department of Justice's Office of Justice Programs' 
Bureau of Justice Assistance, Vera is currently providing technical assistance to support the 
implementation of justice reinvestment strategies in Arkansas, Delaware, Kentucky, Louisiana, 
and South Carolina. This assistance includes implementing new programs and policies, 
translating the new policies into practice, and ensuring that related programs and system 
investments achieve projected outcomes. Vera’s JRI staff provides expert assistance throughout 
the legislative process, followed by intense technical and policy support to ensure effective 
implementation of legislative reforms. 

 
For example, in Delaware, Vera staff worked closely with the Delaware Justice Reinvestment 
Task Force, established by Governor Jack Markell in July 2011. After an intensive period of 
outreach to criminal justice stakeholders in Delaware, Vera worked with state agencies to 
analyze administrative data—from crime and arrest through parole and probation supervision—
to determine the factors that contribute to the size of the prison population. With this analysis—
in combination with a thorough qualitative analysis of community supervision practices, victims’ 
needs, and the use of assessment throughout the system—Vera assisted the Task Force in 
developing practical, evidence-based policies to reduce spending while maintaining public 
safety. The resulting JRI legislation, SB 226, passed both houses of Delaware’s General 
Assembly with large margins of support. The Governor plans to sign the bill in August 2012. 

 
B. Vera’s Segregation Reduction Project 

 
As detailed extensively in the first federal hearing on segregation—also known as solitary 
confinement--just weeks ago, the Senate Judiciary’s Crime Subcommittee is also examining a 
practice that contributes significantly to prison costs. Since the 1980s, prisons in the United 
States have increased their reliance on segregation to manage difficult populations in their 
overcrowded systems. According to the U.S. Department of Justice’s Bureau of Justice Statistics 
(BJS), the number of people in restricted prison housing units nationwide increased from 57,591 
in 1995 to 81,622 in 2005.10

                                                        
10 James J. Stephan, Census of State and Federal Correctional Facilities (Washington, DC: U.S. Bureau of Justice 
Statistics, National Prisoner Statistics Program, 2008, NCJ 222182). BJS requests information on individuals being 
held in “restricted housing units,” but does not provide definitions for restricted housing units or for different types 

 Segregation was originally developed as a method for handling 
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highly dangerous people, but it is increasingly used to punish minor violations that are disruptive 
but not violent, such as talking back (insolence), being out of place, failure to report to work or 
school, or refusing to change housing units or cells. In some jurisdictions, according to analysis 
conducted by Vera, these prisoners—who do not pose a threat to staff or other prisoners—
constitute a significant proportion of the population in segregated housing.  

 
Significant fiscal costs are associated with housing people in segregation. In 2003, Ohio reported 
that it cost $149 a day per person to house a prisoner in the Ohio State Penitentiary—Ohio’s 
supermax— compared with $101 per day per person in a maximum-security facility and $63 per 
day for a person incarcerated in the general prison population.11 The majority of the higher costs 
come from the need for additional staff to monitor segregation units. For example, the supermax 
required one corrections officer for every 1.7 prisoners; maximum-security housing required one 
officer for every 2.5 prisoners.12

 
  

Mississippi provides a clear example of the fiscal benefits of reducing the use of segregation. 
Commissioner of Corrections Christopher Epps described the changes as follows: “The 
Mississippi Department of Corrections administrative segregation reforms resulted in a 75.6% 
reduction in the administrative segregation population from over 1,300 in 2007 to 316 by June 
2012. The administrative segregation population reduction has not resulted in an increase in 
serious incidents. The administrative segregation reduction along with the implementation of 
faith-based and other programs has actually led to 50% fewer violent incidents at the 
penitentiary. The Mississippi Department of Corrections was able to close Unit 32 
[administrative segregation unit] in January 2010 due to the reduced administrative segregation 
population, resulting in an annual savings of approximately $5.6 million.”13

 
  

Given the current fiscal crisis, many more jurisdictions now are looking for new and effective 
paths forward, away from reliance on this expensive, and--at times--inappropriate, form of 
incarceration.14

 
 

C. In practice: Vera in New Orleans 
 

New Orleans is a compelling example of a local government trying to meet complex needs with 
stretched resources. Although local officials have restored much of the justice system in the 

                                                                                                                                                                                   
of segregation for respondents. As a result, the “restricted housing” category may include prisoners held in 
protective custody and death row units, as well as special needs and mental health units. BJS statistics may not 
accurately capture the numbers of prisoners in segregated settings. The BJS census includes both state and federal 
prisons, but excludes military facilities, local detention facilities, Immigration and Customs Enforcement facilities, 
and facilities that only house juveniles. 
11 Daniel P. Mears “Evaluating the Effectiveness of Supermax Prisons” (Urban Institute Justice Policy Center, 
2005). Available at https://www.ncjrs.gov/pdffiles1/nij/grants/211971.pdf. 
12 Ibid. 
13 Reassessing Solitary Confinement: TheHuman Rights, Fiscal, and Public Safety Consequences: Hearing Before 
the Subcomm. on the Constitution, Civil Rights and Human Rights of the S. Comm. on the Judiciary, 112th Cong. 
(2012) (statement of Christopher B. Epps, Commissioner of Corrections, State of Mississippi). 
14 Angela Browne, Alissa Cambier, and Suzanne Agha, “Prisons Within Prisons: The Use of Segregation in the 
United States,” Federal Sentencing Reporter 24, no. 1 (2011): 46-49. 

https://www.ncjrs.gov/pdffiles1/nij/grants/211971.pdf
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aftermath of Hurricane Katrina, serious challenges remained. People routinely sat in jail for up to 
two months before being charged; capacity to treat people with mental illness and drug addiction 
was limited; and violent crime rates were uncommonly high. 

 
At the request of the New Orleans City Council in 2007, Vera proposed several initiatives to 
make the city’s criminal justice system fairer and more effective, based on national best 
practices. Vera helped facilitate a groundbreaking retreat for the city’s criminal justice leaders, 
an event that led to the formation of the Criminal Justice Leadership Alliance (CJLA) and a 
Statement of Commitment to specific reforms. With support from the Baptist Community 
Ministries, the Open Society Foundation, Vera, and the CJLA, New Orleans business and civic 
leaders are working to put these ideas for reform into practice.  

This collaboration resulted in a range of improved practices and a new ethic of reform that 
culminated recently in the city council’s decisions to significantly downsize the jail, which in 
2010 held more people per capita than any other urban jail in the country. The collaboration has 
also helped to reduce the time between arrest and the filing of criminal charges from as many as 
90 days to five days and to encourage police use of summonses rather than arrests for nonviolent 
offenses, which means that people are spending less time in jail. With support from the 
Department of Justice, Vera and its partners are now developing the city’s first comprehensive 
pretrial services program—much like the one Vera piloted in New York City five decades ago—
as well as a sobering center. That many of Vera’s earliest projects continue to be models for 
reform in New Orleans is a testament to their efficacy and a reminder that justice is always a 
work in progress.  

D.  Future Federal Cuts to Nondefense Discretionary Spending 
 
Although Vera has always approached its work mindful of the need for cost-effective spending, 
the looming additional cuts to core federal programs could have a dramatic impact on public 
safety and law enforcement.  The Budget Control Act of 2011, Public Law 112-25, (BCA) 
established caps on discretionary spending for fiscal years (FY) 2012 through 2021.  Intended to 
force legislative action on the federal deficit, the BCA also included an automatic enforcement 
mechanism to reduce spending through a “sequester.”  The sequester means $1 trillion in 
automatic, across-the-board spending cuts split equally between defense programs and non-
defense programs.  
 
There is bipartisan agreement that further cuts could jeopardize essential functions and 
responsibilities of the federal government.  The impact of sequestration will be devastating on 
the hundreds of millions of Americans who support and benefit from nondefense discretionary 
(NDD) programs. NDD supports core services the government provides for the benefit of all 
Americans, including medical and scientific research; education and job training; infrastructure; 
public safety and law enforcement; public health; weather monitoring and environmental 
protection; natural and cultural resources; housing and social services; and international 
relations.  Within this Committee’s jurisdiction, there could be significant implications given the 
potential impact on law enforcement, public safety, youth violence prevention and crime victim 
services.   
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Although NDD programs represent a small and shrinking share of the federal budget and our 
overall economy, spending on NDD programs is scheduled to decrease even if a sequester is 
avoided. In 2011, NDD spending represented less than one-fifth of the federal budget and 4.3 
percent of our country’s Gross Domestic Product. By 2021, under strict discretionary caps in the 
BCA, NDD spending will decline to just 2.8 percent of GDP, the lowest level in at least 50 years. 
The proposed cuts to the Department of Justice will eliminate approximately 10 percent of 
existing positions, with estimates that positions for 3,700 FBI, DEA, ATF agents, and U.S. 
Marshals, along with 975 attorneys, would be eliminated. This loss will be in addition to the 
6,000 positions already vacant, as well as the high number of law enforcement personnel likely 
subject to furlough. Federal assistance to state and local law enforcement has already been 
reduced significantly, with cuts ranging from 25 to 61 percent for critical programs. 

 
On July 12, 2012, Vera was one of nearly 3,000 national, state, and local organizations to sign a 
letter to Congress in support of a balanced approach to deficit reduction.15

 

 NDD programs have 
recently borne the brunt of deficit reduction efforts and can little afford the indiscriminate, 
across-the-board cuts that are imminent under sequestration. While it is critical to implement 
measures to ensure wiser use of limited government resources, the federal government plays an 
important role in the development of national standards and innovative practices.  In light of our 
present and future fiscal challenges, the rising costs associated with higher incarceration rates 
will be increasingly difficult to justify. 

E.  Federal Paths to Reform  
 

A variety of opportunities to control prison spending without compromising public safety exist at 
the federal level. The Department of Justice recently put forward two significant legislative 
proposals taking steps in this direction.16

 

 It is encouraging that the Justice Department is willing 
to consider incentives to encourage prisoner participation in programs demonstrated to reduce 
recidivism, including allowing prisoners to earn early release upon successful completion of a 
residential drug abuse program (RDAP). Moreover, increasing the amount of time a federal 
prisoner could earn off his or her sentence for good behavior could also have a significant impact 
on rising costs. Consistent with Vera’s research and assessment of policies’ effectiveness, action 
at the federal level should follow the principle of targeting the needs of moderate- to high-risk 
people—and focusing appropriate resources on them.  

Although the legislative process is at an early stage, Vera supports the goals underlying these 
proposals. Heightened efforts to teach reentry skills to people in prison and provide them with 
clear incentives for good behavior will have the combined effect of improving public safety and 
reducing prison costs. 
 
 
 

                                                        
15 Letter from various organizations to Members of Congress (July 12, 2012), 
http://publichealthfunding.org/uploads/NDDLetter.Final.July2012.pdf. 
16 Lanny A. Breuer, Assistant Attorney General, Address at the National District Attorneys Association Summer 
Conference (July 23, 2012), http://www.justice.gov/criminal/pr/speeches/2012/crm-speech-120723.html. 

http://publichealthfunding.org/uploads/NDDLetter.Final.July2012.pdf
http://www.justice.gov/criminal/pr/speeches/2012/crm-speech-120723.html


Written Testimony of Michael Jacobson   
President & Director, Vera Institute of Justice 

9 

IV. Prevention, Innovation and a Victim-Centered Approach: Vera 
Demonstration Projects 

 
Crime prevention remains a key strategy for averting the high costs of crime. Vera’s model 
centers on the dual approach of working closely with government partners and using on-the-
ground pilot demonstration projects. When there is no existing “evidence-based practice” that 
can be readily adapted to serious problems like violent crime and chronic truancy, Vera partners 
with government officials to develop new solutions. Providing national support for localized 
decisions establishes buy-in among stakeholders and allows flexibility for communities to assess 
and determine their own assets and challenges. Effective crime prevention requires an integrated 
approach that seizes the earliest opportunities for intervention, wherever they may appear.  

 
Together, Vera and its partners plan and implement practical demonstration projects to test and 
refine these innovations. Vera demonstration projects are practical and inexpensive. They allow 
government officials to get buy-in from stakeholders before applying the solutions to a large 
government system, such as parole, juvenile justice, or child welfare. Successful demonstration 
projects spin off from Vera either to become separate nonprofits or to be integrated into their 
government sponsor. 
 

1.  Common Justice 
 

Based on best practice principles of restorative justice, Common Justice tests bold ideas about 
what is most effective in preventing and responding to crime, with special attention to the needs 
of young African American males. In New York City and other urban centers men of color 
between the ages of 16-24 make up the majority of those responsible for and victimized by 
violent crime. Based in Brooklyn and working in partnership with the district attorney, Common 
Justice aims to break this pattern while offering cutting-edge service to victims.  

 
Common Justice is pursuing this goal by inviting people harmed by violent crime to participate 
in a guided dialogue with the responsible party.  The goal is to reach an agreement about what 
the responsible person must do to acknowledge what happened and repair the damages. The 
legally binding agreements, which take the place of a jail or a prison sentence if successfully 
completed, include written apologies, financial restitution and community service, requirements 
to finish school and receive mental health services, and creative remedies such as constructing a 
memorial at the site of an assault or making a movie about the crime and its impact. Common 
Justice continues to refine a process that operates outside of courtrooms and without the use of 
incarceration to promote accountability, healing, and public safety—all at a fraction of the cost 
of more typical responses to crime. 

 
2. The Guardianship Project 
 

The Guardianship Project is a demonstration project that provides court-appointed guardianship 
services for older adults and people with disabilities in New York City who have been 
determined by a judge to be unable to care for themselves and need help making decisions about 
housing, health care, and finances. In this frequently invisible area of practice, persons in need of 
a guardian are too often neglected or exploited by the very guardians who have been entrusted 

http://www.vera.org/content/about-us/spin-off-toolkit
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with their care.  As the Government Accountability Office has pointed out in various reports on 
the subject, lack of state court resources and systems to adequately pre-screen and monitor 
guardians in many states have led to the appointment of unscrupulous guardians who have 
stolen, improperly billed, and grossly mismanaged their clients’ assets, and in some cases have 
even physically abused their clients.   

 
The Guardianship Project provides an essential support network for people who require services 
and helps clients improve their quality of life. Furthermore, the project’s team model ensures that 
lawyers, social workers, property and financial managers address the complex needs of 
incapacitated people. Its experts aim to move people out of hospitals and nursing homes and 
back into their communities whenever it is safe to do so. These efforts have resulted in more than 
$2.5 million annual savings in Medicaid costs in New York; we anticipate that these savings will 
grow as the effort expands into new jurisdictions.   

 
I commend the Committee for its recent action on Senator Klobuchar’s legislation,  
S. 1744, the Guardian Accountability and Senior Protection Act. Vera supports this important 
legislation in order to expand technological resources, funding, and best practices in the court 
appointment and oversight of guardians to help improve the ailing and under-resourced court 
systems in many states. If enacted, this measure would provide sorely needed funding and 
support for projects that promise to help strengthen state court systems with the goal of ensuring 
guardian accountability in reporting and, perhaps most importantly, the guardians’ suitability for 
service in this critical fiduciary role through background checks. 
 

3.  Adolescent Portable Therapy 
 

One of Vera’s other demonstration projects that uses innovative solutions to improve outcomes 
for people involved in the justice system is Adolescent Portable Therapy (APT). APT is a 
treatment intervention, which has been implemented at various points along the continuum of 
justice involvement for adolescents – from early intervention through re-entry. Established in 
2001, Vera's APT project provides substance use and mental health treatment for these 
adolescents. The program's family counseling model of service helps families build on their 
inherent strengths to support adolescents in making positive changes in their lives. APT also 
helps other programs to improve their practice through training and technical assistance. APT is 
portable, meaning that clients receive counseling sessions in their homes and communities. Our 
commitment to bringing quality treatment directly to our clients allows us to serve families who 
do not have access to more traditional clinical services. APT is another example of how Vera 
focuses on developing innovative programs for at-risk youth while working to reduce long term 
costs in the justice system.  

  
4. Vera’s Work with Victims 
 

Vera’s Center on Victimization and Safety (CVS) works to ensure that un-served and 
underserved victims of crime have equal access to victim services and criminal justice supports 
by fostering collaboration and building organizational capacity among victim service providers, 
population and/or culturally specific service providers, and the criminal justice system. To that 
end, CVS combines research and technical assistance to assist policy-makers and practitioners to 
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close gaps for under-served survivors and ensure all survivors has access to the services and 
supports they need and want. CVS projects have addressed a wide-range of topics, including 
domestic violence in the African-American community, sexual assault in detention settings, 
supervised visitation for families experiencing domestic violence, and access to services for 
lesbian, gay, bisexual, and transgender victims of crime, as well as victims with disabilities. By 
combining staff expertise and skills with the practical knowledge of professionals in the field, 
CVS’ research and technical assistance is timely, relevant, and reflective of current best 
practices.   

 
Vera also recognizes that it is critical to address the larger systemic issues facing at-risk 
communities to realize its long-term goals of reduction of prison populations and justice for 
victims. Vera’s Center on Victimization and Safety’s Accessing Safety Initiative (ASI) is helping 
to improve services for women who are Deaf or have disabilities have disabilities, who are at 
high risk of domestic and sexual violence. ASI provides support and training to promote 
collaboration among practitioners with different areas of focus but similar goals. ASI helps its 
partner jurisdictions—states and cities—enhance the capacity of their social services and 
criminal justice systems to assist women with disabilities and deaf women who have experienced 
domestic violence, sexual assault, and stalking. 

 
In collaboration with the Department of Justice Office of Victims of Crime, Vera also supported 
the development of a comprehensive research agenda in the area of victimization to strengthen 
the use of evidence-based practices on the State, local and tribal levels.  There is a critical need 
to prioritize research focused on those crime victims most at-risk or in geographic areas with the 
greatest unmet need. In particular, federal support for research and evaluation relating to basic 
incidence and prevalence rates among marginalized communities, especially among communities 
of color and in the areas of youth victimization, victimization of American Indian and Alaskan 
native people, elder abuse, victimization of people with disabilities and Deaf individuals, and 
victims of human trafficking is sorely needed. In the current era of limited resources, Vera also 
supports initiatives to improve the ability of federal grantees to conduct evaluations of their 
program’s effectiveness.  

 
V. Concluding Statement 
 

Every Vera project begins with an examination of how a targeted part of the justice system really 
works. Often, this inspires the design of a practical experiment or the development of a rational 
course for reform. Whatever path our work takes, Vera's goal is to help government partners 
achieve measurable improvements in the quality of justice they deliver and to share what they’ve 
learned with people around the world. The time has come to address the rising costs of prisons 
during this time of fiscal austerity. The question before us is not “How can we run a cheaper 
prison?” Instead, we need to ask, “How can we best use scarce resources to keep the public 
safe?”   
 
With that in mind, I would like to thank the Chairman and Ranking Member for holding this 
important hearing on rising prison costs. I look forward to continuing our dialogue on this 
serious and far-reaching issue. 

 



Statement of Julie Stewart, President 
Families Against Mandatory Minimums (FAMM) 

Submitted to the Senate Committee on the Judiciary for a hearing titled 
“Rising Prison Costs:  Restricting Budgets and Crime Prevention Options” 

August 1, 2012 
 
 
 
Chairman Leahy, Ranking Member Grassley, and members of the committee, we appreciate 
your taking the time to hold this important hearing today.  I submit this statement on 
behalf of FAMM, whose 30,000 members support policies that promote individualized and 
proportionate sentencing.   In addition to our longstanding concerns about the lack of 
individualization and proportionality in mandatory minimum sentencing laws and 
misguided corrections policies, we have long believed that these policies are not cost-
effective and could be modified without compromising public safety. We now believe, 
based on data recently cited by the Department of Justice, that the failure to reform current 
sentencing and corrections policies will actually endanger public safety by forcing cuts in 
more critical areas of the federal criminal justice budget. 
 
As the members of the committee know, record federal deficits and a ballooning national 
debt have forced the president and Congress to look throughout the federal budget for 
places to reduce or freeze spending. The criminal justice budget has not been spared. 
According to Assistant Attorney General Lanny Breuer’s recent letter to the U.S. Sentencing 
Commission: 
 

[T]he Budget Control Act sent a clear signal that the steady growth in the budgets of 
the Department of Justice, other federal enforcement agencies, and the federal 
courts experienced over the past 15 years has come to an end. Overall budgets have 
mostly been flat over the past three years. However, as prison and detention 
spending has increased, other criminal justice spending, including aid to state and 
local enforcement and prevention and intervention programs, has decreased. In fact, 
the trend of greater prison spending crowding out other criminal justice 
investments goes back at least a decade and has caused a significant change in the 
distribution of discretionary funding among the Department's various activities. 
 
In FY 2002, funding for federal law enforcement, prisons and detention, and 
prosecution programs accounted for 75 percent of DOJ's total budget, while funding 
for state, local, and tribal justice assistance and prevention and intervention 
programs made up 24 percent. By FY 2012, however, funding for federal law 
enforcement, prisons and detention, and prosecution programs had risen to 91 
percent of the DOJ annual budget, while just 8 percent of that budget was allocated 
to funding for state, local, and tribal assistance and prevention and intervention 
programs. In FY 2012, overall funding for state, local, and tribal justice assistance 
and prevention and intervention programs reached its lowest level in the past 15 
years. 
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Because of the economic downturn, states have not been in a position financially to make 
up for the stagnating and smaller federal anti-crime grants. Something has had to give. 
State lawmakers in dozens of states who watched corrections spending become the fastest 
growing area of their budgets behind Medicaid have gotten busy implementing cost-cutting 
sentencing and corrections measures. States as red as Louisiana, South Carolina and 
Georgia, as blue as New York, Rhode Island, and Delaware, and as divided politically as 
Ohio and Pennsylvania, all reformed their sentencing and corrections laws to varying 
degrees. Lawmakers in these states have not turned “soft on crime,” but rather, they 
studied their criminal justice systems, reviewed the latest research and data regarding 
recidivism-reducing programs, and decided that they could improve safety even while 
reducing their corrections budgets. 
 
DOJ - and, we hope, the members of this committee - recognizes that it is time for the 
federal government to make its own criminal justice budget more cost-effective. Again, 
from Assistant Attorney General Breuer’s recent letter to the Sentencing Commission: 
 

[P]risons are essential for public safety. But maximizing public safety can be 
achieved without maximizing prison spending. In an era of governmental 
austerity, maximizing public safety can only be achieved by finding a proper 
balance of outlays that allows, on the one hand, for sufficient numbers of 
police, investigative agents, prosecutors and judicial personnel to investigate, 
apprehend, prosecute and adjudicate those who commit federal crimes, and 
on the other hand, a sentencing policy that achieves public safety 
correctional goals and justice for victims, the community, and the offender. 
The federal prison population - and prison expenditures - have been 
increasing for years. In this period of austerity, these increases are 
incompatible with a balanced crime policy and are unsustainable. 

* * *  
The Bureau of Prisons is currently operating at 38% over rated capacity. This 
is of special concern at the prisons housing the most serious offenders, with 
53% crowding at high-security facilities and 49% at medium security 
facilities. This level of crowding puts correctional officers and inmates alike 
at greater risk of harm and makes recidivism reduction far more difficult.  

 
When the Justice Department, which has, under control of both political parties, 
consistently recommended longer sentences to the U.S. Sentencing Commission, says that 
current sentencing policies are making it more difficult to reduce recidivism, Congress 
should take heed.  In a report last year on the impact of mandatory minimums, the 
Sentencing Commission laid a significant share of the blame for overcrowding on 
mandatory minimums and related changes: 
 

Statutes carrying mandatory minimum penalties have increased in number, 
apply to more offense conduct, require longer terms, and are used more 
often than they were 20 years ago. These changes have occurred amid other 
systemic changes to the federal criminal justice system . . . that also have had 
an impact on the size of the federal prison population. Those include 
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expanded federalization of criminal law, increased size and changes in the 
composition of the federal criminal docket, high rates of imposition of 
sentences of imprisonment, and increasing average sentence lengths. [T]he 
changes to mandatory minimum penalties and these co-occurring systemic 
changes have combined to increase the federal prison population 
significantly.1

 
 

Prison costs become a waste of taxpayer dollars when they are run up without advancing 
the congressionally delineated purposes of punishment, including the need to protect 
public safety. Thus, so long as elderly, disabled, and terminally ill offenders are forced to 
serve out their full sentences; so long as mandatory minimum laws are used to punish low-
level and less culpable offenders without any consideration of the circumstances of the 
crime or the offender; so long as new technologies and methods that make it possible for 
low-level, non-violent offenders to be held in the community are underutilized by the 
Bureau of Prisons, and so long as inmates are not motivated to earn early release through 
participation in proven, effective programs that reduce the likelihood of re-offending, then 
American taxpayers are paying far too much for their federal criminal justice system. 

In April 2011, FAMM hosted a panel briefing on Capitol Hill to discuss cost-effective 
alternatives to wasteful, federal criminal justice policies.2  Our panelists were prominent 
national conservatives who supported rigid sentencing laws in the past but who now 
believe that reform is both achievable and necessary. They were Asa Hutchinson, former 
U.S. Attorney, member of Congress from Arkansas, DEA Administrator under President 
George W. Bush and then-Undersecretary of the Department of Homeland Security; Grover 
Norquist, president of Americans for Tax Reform; and Tim Lynch, director of Cato 
Institute’s Criminal Justice Project. Pat Nolan, president of the Justice Fellowship and a 
former California state representative, was unable to attend but submitted remarks.  In 
anticipation of the event, FAMM prepared a list of sentencing and corrections reforms that 
could save hundreds of millions of dollars without jeopardizing public safety.3

We hope today’s hearing ignites a long-overdue conversation about how to be tough on 
crime without being tough on taxpayers. We urge the members of this committee to apply 

 Indeed, in 
light of the warning delivered by Assistant Attorney General Breuer, savings from these 
reforms are desperately needed to restore cuts in funding for state and local police and 
prosecutors. 

                                                        
1 U.S. SENT’G COMM’N, REPORT TO CONGRESS:  MANDATORY MINIMUM PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM 
63 (Nov. 2011), available at: 
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimu
m_Penalties/20111031_RtC_Mandatory_Minimum.cfm.  
2 A video of the panel discussion can be found at: 
http://www.youtube.com/watch?v=J4aHKqBSNEY&list=UUBPqM58ndY32gFwLCPoGYSw&index=28&featur
e=plpp_video 
3 FAMM’s cost savings briefing paper can be found at: 
http://www.famm.org/Repository/Files/Cut%20Prison%20Costs%20Briefing%20factsheet%204.14.11.pdf 

 

http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalties/20111031_RtC_Mandatory_Minimum.cfm
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalties/20111031_RtC_Mandatory_Minimum.cfm
http://www.youtube.com/watch?v=J4aHKqBSNEY&list=UUBPqM58ndY32gFwLCPoGYSw&index=28&feature=plpp_video
http://www.youtube.com/watch?v=J4aHKqBSNEY&list=UUBPqM58ndY32gFwLCPoGYSw&index=28&feature=plpp_video
http://www.famm.org/Repository/Files/Cut%20Prison%20Costs%20Briefing%20factsheet%204.14.11.pdf
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the same cost-benefit analysis applied to so many other policies and regulations to the 
criminal justice system. To be clear, when we talk of cost-benefit analysis, we do not mean 
that society should tolerate more crime to save money. Further, we realize that the cost of 
many crimes - measured in lost property and money, in personal injury, and, tragically, in 
lost lives - far exceeds the cost of incarceration. Compared to losing a loved one or losing 
one’s life savings, the $28,284 per year it costs to keep a dangerous person in federal prison 
seems like a bargain.4

Thank you again for holding today’s hearing, and FAMM looks forward to working with the 
members of the committee on this important issue. 

 But when that money is spent on excessive and one-size-fits-all 
prison terms for those who are not a threat or would thrive with better programming and 
smarter alternative punishments, we waste scarce resources and put society at risk. 

 

  

 

 

 

                                                        
4 Annual Determination of Average Cost of Incarceration, 76 Fed. Reg. 57,081 (Sept. 15, 2011) (annual 
cost of incarceration is $28,284 in fiscal year 2010). 
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Introduction
With limited corrections resources, how can 
Texas best protect public safety and reform of-
fenders with every dollar spent? One answer 
lies in the more eff ective use of risk assessment 
for the more than half a million adults on pro-
bation or parole in Texas. Research indicates 
that harnessing the power of risk assessment 
tools and matching supervision and treatment 
strategies to the off ender’s risk and needs pro-
duces the best correctional outcomes. Off end-
ers who need the most supervision and treat-
ment to succeed will be more likely to receive 
it while resources are not ineffi  ciently spent on 
the lowest-risk off enders who are unlikely to 
commit another off ense regardless of the su-
pervision strategy. 

Risk assessment should include many dynam-
ic factors, as the risk an off ender poses changes 
over time. For example, a 2009 actuarial study 
commissioned by the U.S. Department of Jus-
tice found that, aft er 3.8 years of not re-off end-
ing, a fi rst-time burglar at the age of 18 is no 
more likely to be re-arrested than a 22 year-old 
in the general population.1 Indeed, their re-
off ense rate dips below the general population 
aft er that time, eventually falling to less than 
half of the baseline.2

What Is a Risk Assessment 
Instrument?
Risk assessment instruments are inventories 
containing questions about a defendant or of-
fender that are designed to be predictive of 
whether the individual will recidivate. Risk 
factors may include age, criminal record, em-

ployment status, substance use, and age of fi rst 
off ense. Points are assigned to each factor, re-
sulting in a total score. Instruments are designed 
to inform decisions regarding custody, supervi-
sion, and referral for services. Risk assessment 
instruments should be verifi ed, meaning that 
they should be retrospectively tested to demon-
strate that each factor and the total risk score 
are highly correlated with recidivism. 

What Are Examples of Risk 
Assessment Instruments?
Two of the most commonly used assessments 
are the Wisconsin risk assessment instrument 
and the Level of Service Inventory (LSI-R). A 
version of the Wisconsin instrument is used by 
all but three Texas adult probation departments 
and the Parole Division of the Texas Depart-
ment of Criminal Justice (TDCJ)—three of the 
larger probation departments use the LSI-R. 

Th e Wisconsin instrument measures 11 risk fac-
tors. It was verifi ed most recently in Wisconsin 
in an August 2009 study by the Council of State 
Governments Justice Center (CSG), which also 
made recommendations for improvement.3 In 
addition to the Wisconsin instrument, which is 
in the public domain, there are many compet-
ing proprietary risk assessment instruments, 
such as the LSI-R developed by Canadian re-
searchers. It includes 54 risk and need factors. 
Th e domains measured by the LSI-R are crimi-
nal history, education/employment, fi nancial 
situation, family/marital relationships, accom-
modation, leisure and recreation, companions, 
alcohol or drug use, emotional/mental health, 
and attitudes and orientations. 
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However, more factors is not necessarily better, as one review 
of the research found a version of the LSI-R confi ned to eight 
factors and other shorter instruments outperformed longer 
instruments in predicting the probability of a new off ense.4 
Also, if an instrument is overly long, the time involved in ad-
ministering it at can result in probation and parole offi  cers 
spending too much time on assessments that they could be 
allocating to supervision. Another challenge is consistency of 
scoring across multiple users. Although the use of  subjec-
tive factors such as an off ender’s attitude may well warrant 
inclusion, the challenge in consistent scoring and the need to 
train offi  cers is likely to grow in proportion to the number of 
subjective factors included.

When Is It Used?
In Texas and many other jurisdictions, a risk assessment in-
strument is administered when an off ender begins probation 
or parole, primarily to determine the level of supervision. As 
some of the elements in the assessment are dynamic, state 
standards require that probationers be reassessed at least 
every 12 months and parolees at least every six months.5 A 
few states are incorporating risk assessment into sentencing, 
revocation of probationers to prison, and reentry. 

Why Use Risk Assessment?
Individuals who commit the same off ense may have very dif-
ferent risk profi les. Evidence shows that limited supervision 
resources can be most effi  ciently allocated to prevent re-
cidivism among probationers and parolees by matching the 
off ender’s risk level with the level of supervision—usually 
low, medium, or high.6 A higher supervision level generally 
means more contacts with the probation offi  cer are required 
and there may be additional conditions of probation such as 
electronic monitoring. Prior to the development and imple-
mentation of risk assessment instruments, all probationers 
and parolees oft en received the same level of supervision or, 
if distinctions were made, they were based on a purely sub-
jective evaluation by one person, which was frequently inac-
curate. Not only can more intensive supervision of high-risk 
off enders reduce recidivism, but conversely high levels of 
supervision for low-risk off enders have actually been found 
to increase recidivism.7 It is not surprising, for example, that 
requiring a low-risk probationer who is employed to report 
twice a week to the probation offi  ce during the work day 
may jeopardize the off ender’s employment status and, ulti-
mately, increase risk. 

Accordingly, some states focus their resources on high-risk 
off enders and place the lowest-risk probationers in an ad-
ministrative category, or “case banking,” such as Delaware, 
Iowa, Oregon Vermont, and Washington where conditions 
may be limited to submitting monthly pay stubs and proof 
of residency.8 In fi scal year 2008, 1.3 percent of Texas pro-
bationers reported by mail.9 Additionally, based on the re-
sults of a risk assessment, probation caseload sizes can be 
varied according to the risk level composition of each of-
fi cer’s caseload and the corresponding supervision level. In-
creasing state funding for probation has reduced the average 
caseload from 121.3 to 107.9 from the 2004-05 to 2008-09 
biennium.10 Probation and parole departments may also 
fi nd that some offi  cers’ skills are better suited to supervising 
numerous low-risk off enders while others excel at supervis-
ing a smaller number of high-risk off enders.

While some risk assessments incorporate needs, such as ad-
diction and mental health treatment, a separate needs in-
strument can also be used. Identifi ed needs can be addressed 
through adjustments to the off ender’s supervision plan and 
referral to community resources such as treatment and job 
placement and training. Th ough it is appropriate to use one 
instrument containing risk and needs factors in determin-
ing supervision strategies, to the extent an assessment is 
used in sentencing and revocation decisions, an assessment 
based primarily or entirely on risk factors, not needs factors, 
may be more appropriate.

How is Risk Assessment Used in Texas?

Probation
Th e Legislature has not created a policy regarding risk as-
sessment of probationers, but standards promulgated by the 
Texas Department of Criminal Justice Community Justice 
Assistance Division (CJAD) require that, unless they receive 
a waiver, each adult probation department must use an in-
strument promulgated by the state that includes the same 
factors as the Wisconsin instrument. Th e only diff erence 
is the factor of whether an off ender committed an assault 
in the last fi ve years which is weighted more heavily in the 
original Wisconsin instrument.11 CJAD has validated the in-
strument on a sample of the Texas probation population in 
1987, 1990, and 2005. Th e 2005 study found:

10 percent of minimum risk off enders were incarcer-• 
ated within two years of assessment as compared to 18 
of medium risk off enders and 30 percent of maximum 
risk off enders.12 
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24 percent  of minimum risk off enders were arrested • 
within two years of assessment as compared to 32 per-
cent of medium risk off enders and 40 percent of maxi-
mum risk off enders.13 

As shown above, all of the factors except an alcohol problem 
related to the off ender’s criminal activity are correlated with 
re-incarceration. Th is instrument is available at no charge 
to departments. While they must pay a $5 per use fee for 
the proprietary LSI-R, CJAD has granted waivers to Dallas, 

Harris, and Potter (Amarillo) counties to use the LSI-R. Th e 
LSI-R has been validated in at least six studies, including a 
2007 study on Iowa probationers and parolees.14 Both CJAD 
and Travis County are looking into possibly utilizing a ver-
sion of the Ohio Risk Assessment System (ORAS) Commu-
nity Supervision Tool, a public domain instrument with 35 
questions created by University of Cincinnati Professor Ed 
Latessa, the nation’s leading authority on off ender risk as-
sessment. 

Results of Texas Probation Departments’ Use of Wisconsin Risk Assessment Instrument  

Source: TDCJ-CJAD

Note: 2005 sample of 3,994 felony probationers with a two year follow-up.  Approximately half of incarcerations are for rule violations, not new convictions.

*The age factor refers to age of fi rst conviction, not current age.

Risk Assessment Factors Distribution Percent Arrested Percent Incarcerated

Address Changes: 

None

One

Two or more

56%

28%

16%

32%

31%

38%

17%

22%

27%

Employed:  

 60% or more

40%-59%

Under 40%

61%

19%

20%

29%

34%

41%

16%

22%

31%

Alcohol: 

Unrelated

Probable relationship

Defi nite relationship 

53%

23%

24%

32%

36%

30%

19%

24%

18%

Drugs: 

Unrelated

Probable relationship 

Defi nite relationship 

48%

19%

34%

28%

36%

38%

14%

23%

27%

Attitude: 

Motivated to change

Somewhat motivated

Not motivated to change

53%

37%

10%

31%

35%

32%

16%

23%

29%

Age: 

24 or older

20-23

19 or younger

39%

21%

40%

23%

34%

41%

12%

20%

28%

Prior Supervision: 
None

One or more

50%

50%

29%

36%

17%

24%

Prior Revocations: 
None

One or more

85%

15%

32%

39%

18%

33%

Prior Guilt Adjudications: 

None

One 

Two or More

79%

15%

7%

31%

38%

40%

18%

28%

30%

Adjudications for: 

None

Burglary, theft. auto theft, robbery 

Worthless checks or forgery

60%

27%

13%

30%

36%

44%

18%

25%

28%

Assaultive:  
No

Yes

79%

21%

32%

34%

19%

23%
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Although risk assessment is not incorporated into sentencing 
decisions in most Texas jurisdictions, a partnership between 
CSG and the Travis County Community Supervision and 
Corrections Department called the Travis Community Im-
pact Supervision Initiative has strengthened the use of risk 
assessment, including incorporation of the results of a risk 
assessment into the pre-sentencing investigative report fi led 
by the probation department with the court.15 Th is provides 
guidance to the court as to the appropriate supervision strat-
egy for the off ender if placed on probation. Prior to the re-
cent change, the report simply contained the off ender’s biog-
raphy and descriptions of the crime by law enforcement and 
the off ender. Also, Travis County ensured that the results of 
the risk and needs assessment of its probationers were used 
in craft ing supervision strategies and case management, not 
simply placed in a fi le. Combined with other strategies such 
as enhanced risk and needs assessment while a probationer 
is on supervision and assignments of probationers to neigh-
borhood offi  cers that have been implemented beginning 
in 2006, Travis County has saved the state $4.88 million in 
fewer prison and state jail commitments while reducing its 
probationer re-arrest rate by 17 percent.16 

Risk assessment is used in Texas parole decisions, but all of 
the factors utilized may not be correlated with recidivism. 
Prior to consideration for release to parole, inmates are as-
sessed by institutional parole offi  cers using the Parole Guide-
lines. Th e Guidelines assist the Board of Pardons and Paroles 
(BPP) in making discretionary parole release decisions. Th e 
Guidelines consist of two major components—risk assess-
ment and off ense severity—that interact to provide a single 
score indicating an inmate’s probability for success if re-
leased to parole. Th e 10 risk factors used are: 

age at fi rst admission to a juvenile or adult correctional • 
facility,
history of supervisory release revocations for felony of-• 
fenses, 
previous incarceration(s), • 
employment history, • 
commitment off ense,• 
inmates’ current age,• 
gang membership, • 
educational or vocational training completion while in • 
prison, 
prison disciplinary record, and• 
current prison custody level. • 

A 2009 study by a Sam Houston State University professor 
and doctoral candidate that examined a sample of 12,894 
Texas inmates approved for parole between September 2001 
and August 2003 found that not all of these variables were 
predictive of the three-year re-incarceration rate.17 For ex-
ample, gang membership and custody level were not sta-
tistically signifi cant predictors for parolees of any age level. 
Additionally, they found that a diff erent combination of the 
factors listed above were predictive of recidivism for each 
age group of inmates approved for parole. Accordingly, the 
authors recommend that the BPP vary their use of these risk 
factors by age group. 

Parole

Risk assessment is also part of parole supervision. Parole of-
fi cers use a risk and needs assessment tool in the Off ender 
Information Management System to evaluate off enders and 
the evaluation is reviewed and approved by the offi  cer’s super-

Parole Supervision Risk and Needs Assessment

Risk Factors Initial Assessment Risk Factors Six Month Reassessment Needs Factors

Prior felony convictions Employment status Academic level

Prior incarcerations Financial status Vocational skill level

Age at fi rst commitment Alcohol usage Employment status

Commitment off ense Drug usage Alcohol use

Supervisory release revoked Interpersonal relationship problems Drug use

Substance abuse history Living arrangements Mental illness

Employment history Address changes Mental ability

Education level Offi  cer assessment Sexual behavior

Release plan Offi  cer impression

Source: TDCJ Parole Division 
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visor. Upon reassessing the parolee at the six month interval, 
offi  cers may decide to change the supervision level. Risk and 
needs factors are included in the table on the previous page.

According to the Parole Division, this assessment was vali-
dated on the state’s parole population, but this last occurred 
many years ago and the study is not readily available.18 While 
the Parole Division has long used graduated sanctions to re-
spond to rule violations, they have enhanced this approach in 
recent years. Funding for drug treatment was restored start-
ing in late 2005. Also, a new type of drug test implemented 
in 2007 created instant results instead of the previous testing 
that required a few weeks of processing. Funding for parole 
chaplains was restored in the 2007 budget and job placement 
and training were expanded starting in late 2007 through lo-
cal workforce centers. 

Employment is highly correlated with probationer and pa-
rolee success and Texas’ unemployment rate, though it has 
increased during the recession, is substantially below Cali-
fornia’s rate. At least 65 percent of Texas parolees are em-
ployed, compared with an 80 percent parolee unemployment 
rate in California.19* Allegations of new crimes committed by 
Texas parolees have fallen 7.6 percent from the 2006 to 2008 
fi scal years, and preliminary data shows a continued decline 
in parole revocations in 2009.20 

Living arrangements, which is listed as a risk factor, could 
also be listed as a needs factor. Most prisoners believe that 
fi nding a stable place to live upon release is necessary to suc-
cessful reintegration.21 While Texas paroles must have a valid 
home plan prior to release, which may involve living with 
family or a halfway house, some parolees may later become 
transient or homeless. California has a notorious parole re-
volving door where more than twice the percentage of parol-
ees return to prison as in Texas.22 Th e many dysfunctions in 
California’s parole system have been well documented, though 
the state’s leaders enacted landmark parole reforms in 2009, 
including case banking for the lowest-risk parolees so more 
supervision can be focused on higher-risk parolees.23

One oft en overlooked fact, however, is that up to 50 percent 
of parolees in Los Angeles and San Francisco are estimated 
to be homeless, which likely leads to more property and drug 

off enses.24 Apartment rental rates in these two metro areas 
are more than a third higher than those in Houston and Dal-
las; and the cost of living in California, which also includes 
items such as groceries and transportation but does not in-
clude taxes, is 32.7 percent more than in Texas.25 

House Bill 3226 enacted in 2009 authorizes TDCJ to provide 
selected parolees with temporary housing vouchers.26 Th e bill 
had no fi scal note. As of December 2009, about 300 inmates 
had been approved for parole but had not been released due 
to lack of a valid home plan. However, a new halfway house 
in Austin that will have 300 beds is expected to clear out the 
remaining backlog. Parole-subsidized halfway houses cost 
the state 40.2 percent less than a state-operated prison, in-
cluding correctional health care costs.27 

What Are Some Recent Developments and 
Innovations in Other States?
In 2009, Illinois enacted Senate Bill 1298 that will create a 
shared electronic risk assessment capability from sentencing 
to parole, although each tool will diff er somewhat since the 
most predictive factors tend to vary at each stage in the pro-
cess.28

Th e Policy Framework to Strengthen Community Correc-
tions published by the Pew Center on the States Public Safety 
Performance Project documents several other examples of 
risk assessment provisions.29 For example, the pre-sentencing 
risk assessment statute30 adopted in Virginia in 1994 directed 
the Virginia Criminal Sentencing Commission to:

“Develop an off ender risk assessment instrument for use • 
in all felony cases, based on a study of Virginia felons 
that will be predictive of the relative risk that a felon will 
become a threat to public safety.” 

Apply the risk assessment instrument to off enders con-• 
victed of any felony that is not among a list of the most 
serious violent, sex, and drug dealing off enses that are 
specifi ed in another statute.31 Th e exclusion of more se-
rious off enses may be due to the strong likelihood that 
such defendants will be sentenced to prison regardless of 
the risk assessment.

*The actual rate is higher, as this fi gure includes parolees who can’t work, such as those in nursing homes.
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“Determine, on the basis of such assessment and with • 
due regard for public safety needs, the feasibility of 
achieving the goal of placing 25 percent of such off end-
ers in one of the alternative sanctions including but not 
limited to: (i) fi nes and day fi nes, (ii) boot camp incar-
ceration, (iii) local correctional facility incarceration, 
(iv) diversion center incarceration, (v) detention cen-
ter incarceration, (vi) home incarceration/electronic 
monitoring, (vii) day or evening reporting, (viii) pro-
bation supervision, (ix) intensive probation supervi-
sion, and (x) performance of community service.”

Th is statute for nonviolent off ender risk assessment is more 
easily replicated in the 16 states with sentencing commis-
sions and guidelines, which do not include Texas. Th e ques-
tions on the Virginia risk assessment, which was validated 
in 2001 and implemented statewide in 2002 for all felony 
larceny, fraud, and drug cases, include age, prior off ense 
record, off ense type, employment status, prior adult incar-
ceration, prior arrest, additional off enses, and whether or 
not the off ender married by the age of 26.32 Since the goal 
of the Virginia nonviolent risk assessment instrument is to 
divert low-risk off enders who under the state’s sentencing 
guidelines are recommended from prison or jail, it is not 
administered to off enders who the guidelines recommend 
for probation. Th is feature, which depends on the existence 
of sentencing guidelines, is designed to avoid widening the 
net of incarceration. It also addresses any potential con-
stitutional issue that may arise from imposing a harsher 
sentence based on risk level rather than would otherwise 
be imposed given the seriousness of the off ense, prior of-
fenses, intent, and other more traditional factors. Also, the 
instrument is not applied to off enders convicted of distrib-
uting one ounce or more of cocaine, those who have a cur-
rent or prior violent felony conviction, or those subject to a 
mandatory minimum term of incarceration.

In 2008, the Virginia pre-sentencing risk assessment in-
strument was applied to 7,060 drug and property off enders, 
resulting in a recommended alternative to incarceration in 
50.4 percent of cases.33 In these cases, judges imposed an 
alternative to incarceration nearly 41 percent of the time 
and used a short jail sentence (less than 12 months) instead 
of a longer prison term recommended by the guidelines 
in 49.5 percent of cases.34  Th e other most frequently used 
alternatives were probation in 84.9 percent of cases and 
restitution in 27.7 percent of cases.35 Th e original thresh-
old score for recommended diversion from incarceration 

was 35, which was associated with a 12.4 percent three year 
re-incarceration rate.36 In July 2004, the threshold score 
was raised to 38, resulting in another 511 off enders being 
recommended for an alternative sanction and a 13.6 per-
cent total three year re-incarceration rate.37 Since larceny 
off enders have been found to re-off end at a higher rate than 
drug off enders, they are diverted from incarceration in a 
relatively fewer number of cases.38  

Not only has Virginia’s use of risk assessment in sentenc-
ing helped prioritize prison utilization, but there is no 
evidence that it has diminished public safety. In fact, the 
violent crime rate in Virginia declined 12.7 percent from 
2002 when the sentencing risk assessment procedure was 
implemented statewide to 2008 with the total crime rate 
falling 11.7 percent.39 Moreover, while incarcerating a low-
risk, non-violent off ender incapacitates that individual for 
the brief period of time that such off enders typically spend 
in prison, those benefi ts may be off set by higher long term 
recidivism as incarceration disrupts employment, family, 
and religious ties and may co-mingle such off enders with 
more hardened inmates. Also, many off enders serving the 
shortest prison sentence may not have time to complete 
a rehabilitation program in prison. Indeed, research has 
found that short prison sentences do not result in fewer 
re-convictions and may actually increase re-convictions as 
compared with community sanctions.40 

Additionally, pursuant to a legislative directive in 2004, the 
Virginia Criminal Sentencing Commission developed a 
risk assessment tool for technical probation violators who 
are recommended by the violation guidelines for incar-
ceration. It was recently recommended for statewide im-
plementation by Virginia’s Task Force on Alternatives for 
Nonviolent Off enders.41 Technical violators are off enders 
who fail to comply with one or more terms of their proba-
tion. Violations may range from missing appointments to 
a positive drug test. Unlike the goal of placing 25 percent 

Not only has Virginia’s use of risk 
assessment in sentencing helped 

prioritize prison utilization, but 
there is no evidence that it has 

diminished public safety.
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of sentenced off enders in alternative sanctions, there is no 
target set for technical violators. Th e most predictive fac-
tors of recidivism for technical violators were found to be, 
in order of importance, mental illness, off ender age at re-
vocation, off ender absconded or moved, substance abuse, 
ever convicted of a violent crime, new arrests for violent 
crimes, previous revocation requests, and number of co-
defendants in the original off ense.42  

Th e potential value of a standardized risk assessment is il-
lustrated by the Commission’s fi nding that the single most 
important factor in whether a technical violator was revoked 
to prison was the judicial circuit or region of the state—
indeed it is more than twice as infl uential as any off ender-
specifi c factor such as seriousness of the underlying off ense 
and technical violation.43 While this data is not available 
for Texas, there is wide regional variance in the percent of 
probationers revoked for technical violations. For example, 
in fi scal year 2008, 8.3 percent of Harris County probation-
ers were revoked for technical violations, compared to 3.4 
percent of Travis County probationers, even though Travis 
County’s caseload consists of more higher risk off enders.44* 
 
Th e validation results of the Virginia technical violator 
risk assessment tool are impressive. Th e Commission ad-
opted a threshold of 52 points, with off enders at or above 
this score recommended for diversion from incarceration. 
Th e 18-month re-arrest rate for off enders at our below this 
threshold was 21.5 percent compared with 52 percent for 
violators above the threshold.45 Unlike the implementation 
of the sentencing risk assessment in Virginia, the targeted 
method of administering the risk assessment tool is readily 
applicable to states, such as Texas, without sentencing guide-
lines or commissions, since there are motions to revoke pro-
bation in many of these states that could be accompanied by 
the results of a risk assessment.

In 2008, Vermont adopted House Bill 859 through which 
the Department of Corrections sets levels of supervision for 
each off ender based on risk assessment with caseload lim-
its varying according to diff erent levels of supervision.46  

Finally, the Ohio Risk Assessment System (ORAS) commis-
sioned by the Ohio Department of Corrections has been 
partially implemented. Th e ORAS was created through 

in-depth interviews with over 1,800 off enders at pretrial, 
community supervision, prison intake, and community re-
entry as reported in a July 2009 study.47 Aft er interviews 
were conducted, off enders were tracked for one year to 
gather follow-up information on recidivism. Five assess-
ment instruments were created using factors that were 
related to recidivism: Th e Pretrial Assessment Tool, Th e 
Community Supervision Tool, Th e Community Supervi-
sion Screening Tool, Th e Prison Intake Tool, and the Re-
entry Tool. Th e tools themselves are included in the study, 
which is available online.48 In the Community Supervision 
Tool, for example, each off ender is assigned a quantitative 
score based on information relating to criminal history; 
education, employment and fi nancial situation, family and 
social support; neighborhood problems; substance use; 
peer associations; and criminal attitudes and behavior pat-
terns. Th e ORAS was validated in the study, which found 
66 percent of high-risk probationers were re-arrested, fol-
lowed by 48.7 percent of medium-risk off enders, and 19.5 
percent of low-risk off enders.49  

Th e Pretrial Tool and Community Supervision Tool have 
been implemented and training on the other instruments 
is underway. Prior to adopting the ORAS, other risk assess-
ment tools were used, many of which were locally devel-
oped and not validated. Professor Latessa is now working 
with corrections offi  cials in Alabama to implement a ver-
sion of the ORAS there.

Future Directions for Texas
Policy options supported by research include:

Enhance the use of risk assessment in probation 
revocation cases involving a violation or misdemeanor 

Th is approach could provide a more cost-eff ective strategy 
for handling low-risk probationers. In fi scal years 2008 and 
2009, there were 25,633 probationers revoked to prison for 
technical violations.50  Th is refers to cases in which the mo-
tion to revoke did not include an allegation of a new of-
fense. Based on an average length of stay of 2.5 years and 
the 2008 prison cost per day of $47.50 including $8.60 in 
health care costs, these revocations result in $444 million 
in incarceration costs.51 Research has found that swift , cer-

*These fi gures include a small number of revocations from county jails, as the state data system cannot segregate these revocations on a county level 

from revocations to state prisons and jails.
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tain, and proportionate community sanctions can be used 
in lieu of incarceration for many technical violators who do 
not pose a high risk with no detrimental impact on public 
safety.52  

Probation departments and prosecutors could be required 
to submit an alternative plan with the motion to revoke for 
technical violators and misdemeanants who are classifi ed as 
low-risk at the time of the motion to revoke. Th e alternative 
plan would specify available options such as more intensive 
supervision, drug or mental health treatment, placement in 
a community corrections facility, a brief period in county 
jail which could be weekend jail if the probationer is em-
ployed, or placement in an Intermediate Sanctions Facility 
(ISF). Off enders typically stay at an ISF for 90 days, far less 
than if revoked to prison. Each ISF varies in programming, 
but the ISF in downtown Houston off ers substance abuse 
treatment provided by the Gateway Foundation, an adult 
basic education and literacy program, GED preparation, 
computer skills training, and job placement. 

As part of the prison diversion package enacted by the 2007 
Legislature to address the projected need for 17,000 new 
prison beds by 2012, lawmakers funded 1,400 additional 
ISF beds for probation and parole. While the Parole Divi-
sion has used some of their new beds, they have found that 
they do not need all of the 700 proposed beds, which may 
be due to increased parolee compliance. Accordingly, there 
are 650 additional ISF beds allocated for probation that will 
come online in Jones County, outside of Abilene, in Septem-
ber 2010. To the extent these beds are used for technical and 
misdemeanor probation violators who would otherwise be 
revoked to prison, instead of for probationers who are cur-
rently kept in the community, they will reduce the prison 
population and, therefore, costs to taxpayers. Th is could 
contribute either to eliminating any need for new prisons 
or even help facilitate the closing of one or more prisons or 
state jails.

Improve the Texas version of the Wisconsin instrument 
used by probation departments or adopt a new 
instrument 

CJAD Director Carey Welebob has expressed support for 
reshaping the current version of the Wisconsin instrument, 
and CJAD has begun consultations with local probation de-
partment directors on this. She notes that, while the Texas 
probation risk instrument is fairly eff ective at sorting of-

fenders by the odds of re-incarceration, it provides much 
less information on the off ender’s needs than the LSI-R and 
ORAS.53 Such information is useful in guiding probation 
offi  cers’ decisions regarding the assignment of off enders to 
programs and referral to services. Welebob suggests that 
options include revising the current instrument, adopting 
an entirely new statewide instrument, or continuing to use 
the current instrument as an initial screen and subsequently 
administering a more comprehensive instrument similar to 
the LSI-R or ORAS, which is more time consuming, only to 
probationers who are determined to be medium or high-
risk on the current instrument. A new instrument adopted 
by CJAD should be a public domain tool like the ORAS so 
departments do not incur a cost to administer it. CJAD has 
a training division that would be available to provide techni-
cal assistance to departments in proper implementation of a 
new instrument.

Also, there are a few factors in the Texas instrument that 
may not be as correlative as other factors that are not in-
cluded. Th e relationship of alcohol to criminal activity is 
still used in the Texas instrument even though CJAD’s 2005 
validation study found it is not correlated with re-arrest or 
re-incarceration. To the extent departments are scoring the 
alcohol factor based on the role of alcohol in criminal activ-
ity several years ago, that may be one of the reasons that al-
cohol use is not correlative. Probation terms are a maximum 
of 5 to 10 years depending on the off ense, and off enders are 
typically on probation for close to the maximum. Accord-
ingly, the fact that an off ender was an alcoholic several years 
ago and that contributed to the off ense may be largely ir-
relevant at the current time if the off ender has been success-
fully treated. 

Th e August 2009 CSG validation in Wisconsin found that 
the three least eff ective factors in predicting a new off ense 
were assaultive conduct, alcohol use, and address changes, 
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in that order.54 For example, the study found that age at the 
time of probation placement, which is not in the current 
instrument, has as a correlation with a new off ense of .117 
compared to .029 for the assaultive risk factor.55 Th e report 
also recommended more research on whether the fi ve year 
timeframe for the assaultive factor that is also used in Texas 
is the most correlative timeframe.56 Additionally, the 2005 
Texas validation study found address changes are correlated 
with re-incarceration but not re-arrest. Similarly, while the 
study found motivation to change is correlated with re-in-
carceration, it was not correlated with re-arrest. Th is may be 
because the factor is particularly subjective for the offi  cer to 
measure and, according to Bell and Lampasas County Adult 
Probation Department Director Todd Jermstad, many of-
fenders may express a desire to change, but don’t see how 
they can do so.57 A somewhat more precise question on the 
ORAS asks whether the off ender believes it is possible to 
overcome the past. 

Th e degree to which a factor diff erentiates off enders may also 
be useful in determining the weight to assign the factor. Th e 
CSG study suggests that, though a factor may be highly cor-
relative of recidivism, it should be assigned a limited weight 
in the instrument if nearly all off enders score one way or 
another.58  In the Texas probation validation study, at least 
79 percent of probationers have no prior revocations, assault 
within the last fi ve years, or prior guilt adjudications.

Th ere may be other factors that could be added to make the 
Texas probation instrument even more predictive of re-of-
fending. Th e LSI-R and ORAS both include many elements 
that are unaddressed by the Texas instrument. Some of the 
areas covered in the ORAS that are not in the Texas instru-
ment include peer associations, neighborhood problems, 
family and social support, and questions relating to criminal 
attitudes and behavior patterns, such as pride in criminal 
behavior, level of concern for others, including whether the 
off ender believes in “Do Unto Others Before Th ey Do Unto 
You,” and risk-taking behavior. Th e recent Department of 
Justice study on recidivism among fi rst-time burglars also 
suggests that the amount of time that has passed since the 
person’s last off ense may be worth studying as an additional 
risk factor. 

Virginia Criminal Sentencing Commission Director Rick 
Kern believes the Wisconsin instrument is no longer the 
most eff ective and fully inclusive approach and recommends 
that states develop their own instruments validated on their 

off ender populations, as variables such as demographics 
and the distribution of off ender types that can aff ect vali-
dation diff er by state.59 Th e Texas Probation Association, 
which represents the state’s probation leaders, supports the 
ongoing collaborative eff ort between CJAD and some local 
departments to jointly develop an advanced risk and needs 
assessment tool based on the most recent research on best 
practices. 

Explore the viability of risk assessments to predict the 
severity of re-off ense

While all new off enses by probationers or parolees must be 
sanctioned, public safety is most impacted when a proba-
tioner or parolee commits a violent, sex, or serious property 
off ense, as opposed to a misdemeanor such as possession of 
a small amount of marijuana. Predicting a violent off ense is 
particularly diffi  cult as such off enses are much less common 
than non-violent off enses. Non-violent off enses account for 
the vast majority of new off enses committed by probationers 
and parolees. However, a three-factor Violence Risk Screen-
ing Instrument has been developed by researchers and 
validated on probationers in Multnomah County, Oregon 
(Portland).60 Texas authorities should explore the use of this 
or other similar instruments for evaluating the seriousness 
of risk that an off ender poses.

Use risk assessments to identify off enders who are 
appropriate for early discharge

Early discharge from felony probation, which must be ap-
proved by the sentencing court, has historically been a rare 
event. Probation departments may be less likely to recom-
mend an early discharge because they rely on off ender fees 
(approximately $60 per month for a felony probationer) for 
nearly half of their revenue. Moreover, the other share of 
funding that comes from the state is largely based on the 
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number of probationers, so this funding also disappears 
when an off ender is early discharged. Indeed, a 2006 State 
Auditor’s report found that some probation departments 
have infl ated the number of probationers they report to 
the state by as much as 13 percent, perhaps to collect more 
funding.61  CJAD performs audits of selected departments, 
but does not have the resources to audit all 121 depart-
ments. In short, a low-risk, regularly-paying probationer 
who requires little supervision is in many ways the ideal cli-
ent. However, every hour an offi  cer spends on supervising 
such off ender is one less hour that can be spent supervising 
a medium or high-risk off ender. 

Legislation enacted in 2007 prohibits technical revocations 
solely based on failure to pay fees, but this is usually al-
leged in a motion for technical revocation along with other 
factors, such as a failed drug test or missing appointments. 
One solution is using risk assessment to identify more 
probationers who are good candidates for early discharge. 
Based on the above-referenced research indicating that 
burglars who do not re-off end for 3.8 years pose no greater 
risk than any other person their age, keeping such off enders 
on probation may do more to detract from public safety as 
fewer supervision resources are available for other higher-
risk off enders. Also, any reduction in the probation popu-
lation results in lower costs to the state. Early discharges 
from felony probation have increased from 5,625 in fi scal 
years 2004-05 to 8,556 in 2008-09, but this number of early 
discharges over two years is still a small percentage of the 
173,698 felony probationers under direct supervision.62*

Lawmakers should consider a revised version of House Bill 
3200 in 2007 that would have instructed CJAD to develop a 
probation funding formula that reduces the fi scal incentive 
to keep fee-paying probationers under supervision for as 
long as 10 years even when they have met all of their ob-
ligations and demonstrated exemplary compliance. While 
fees paid by probationers only cover about half of the aver-
age cost of supervision cost with the state picking up the 
remainder, departments’ marginal costs do not necessarily 
decline in proportion to each additional probationer who 
is early discharged. For example, although a model pro-
bationer who has been under supervision for many years 
may report every few months or even by mail, departments 
obtain their full share of state funds for that type of proba-

tioner but incur little actual supervision expenses. Interest-
ingly, this problem does not exist in the juvenile probation 
system since fees are nominal and state funding is based on 
referrals and the county’s population, not the number of 
youths under supervision. 

Parole Policy 3.2.30 eff ective June 2009 authorizes early dis-
charge if certain conditions are met and also permits quar-
terly or annual reporting in limited circumstances. Early 
discharges are rare, but in general fewer cases involving 
parolees are likely to warrant early discharge as compared 
with probationers. On average, parolees have a more seri-
ous criminal record than probationers and they face the 
unique challenges associated with adjusting from prison 
life to the free world, including identifying work, housing, 
and positive family and peer supports.63 

Revise the risk factors used in the Parole Guidelines to 
eliminate or adjust factors that are not correlated with 
recidivism for some or all inmates 

Th e Sam Houston State study suggests diff erent factors 
may be warranted for inmates based on age level and other 
groupings.64 Th e BPP should review their Guidelines in 
light of this study’s fi ndings.

Reexamine risk assessments used by the Parole Division 
in setting supervision levels

While many of the items are identical or similar to items on 
assessments validated in other jurisdictions, the Parole Di-
vision has not validated its instruments on the state’s parole 
population in recent years to determine if the items used 
are the most predictive of recidivism. Dr. Latessa suggests 
that, though education level has been used on other instru-
ments, given the limited number of instruments on the 
initial parole supervision assessment, it is likely not among 
the most correlative factors that could be used.65 Th e av-
erage education level of all prison releases is 8th grade, so 
it is not particularly useful in distinguishing among parol-
ees, since relatively few are highly educated.66 Based on re-
search, he believes that fi nancial status, which is part of the 
re-assessment, is also not among the most predictive fac-
tors that could be used given the limited number on the as-
sessment.67 While parole fees at $18 a month are less than a 

*Direct supervision refers to probationers who are currently reporting to a probation department and does not include those in other categories. 

These categories include those who have absconded and those who are moving from one county to another.
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third of probation fees, some parolees can’t or won’t pay and 
this may be used in some instances as part of the fi nancial 
status factor to increase their level of supervision. However, 
risk of re-off ense should drive supervision levels since it re-
lates directly to public safety.

Ensure risk assessments are validated for female 
off enders 

Because women represent a relatively small share of correc-
tional populations, most validation studies primarily consist 
of male off enders. A recent analysis of the parole risk assess-
ment instrument used in Georgia found that 46 percent of 
females were classifi ed as high-risk compared to 36 percent 
of males. However, 44 percent of males were re-arrested 
compared with 28 percent of females.68 Somewhat diff erent 
factors predict recidivism for males and females, as women 
have been shown to follow diff erent pathways to crime. In 
response to the study showing this disparity, Georgia tested 
and implemented a separate parole risk assessment instru-
ment for females.69  

Th e BPP uses the same guidelines and risk factors for all 
parole candidates and does not report parole decisions by 
gender. Similarly, Texas adult probation and parole de-
partments use the same risk assessment without regard to 
gender, but when the Texas Juvenile Probation Commis-
sion promulgated a risk assessment for the disposition of 
youths in February 2010, there was a separate instrument 
for females.70 A separate instrument is not necessary, how-
ever, if the primary instrument accurately predicts risk for 
women. Th e House Corrections Committee is conducting 
an interim study relating to the more than 100,000 women 
in the state corrections system, including the approximately 
12,000 female inmates.71 Th is presents an opportunity to ex-
amine this issue.

Explore feasibility of electronically sharing risk 
assessment tools used from entry to reentry

Th e most predictive factors in assessing risk vary at diff er-
ent points in the justice system and needs factors continu-
ally evolve. Nonetheless, electronic sharing of assessment 
results among diff erent agencies, from entry to reentry, may 
promote the development of more eff ective supervision and 
treatment strategies that are based on the longitudinal pro-
gression of an off ender.

Conclusion

In sum, there are many opportunities for improved use of 
risk assessment in the Texas corrections system that may re-
sult in a more cost-eff ective allocation of limited resources 
to better protect public safety and reform off enders. Th e val-
ue in improved assessments is likely to be most fully realized 
through utilizing the results, along with needs evaluations, 
to develop and implement individualized evidence-based 
supervision and treatment strategies. In this regard, there is 
also a need for more precise data that demonstrates the ef-
fectiveness of various available non-residential and residen-
tial programs for off enders with the same or similar off ense 
type and risk and needs level.
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In the last several years, Texas has become emblematic 
of the growing movement to be both tough and smart 

on crime, as it has achieved significant declines in both its 
crime and incarceration rates. Policies initiated since 2005 
have expanded capacity in alternatives to incarceration that 
hold nonviolent offenders accountable and provide effective 
supervision. Since that time, Texas has seen a double-digit 
reduction in crime, reaching its lowest crime rate since 1973.1 
In this same period, the state’s adult incarceration rate has 
fallen 9 percent. Texas, which in 2004 had the nation’s second 
highest incarceration rate, now has the fourth highest.2 

Two key budgetary strategies enabled Texas to cut crime and 
avoid building more than 17,000 new prison beds.

The first strategy involved appropriating $55 million in 2005 for 
probation departments that agreed to target 10 percent fewer 
prison revocations and to implement graduated sanctions.
Graduated sanctions ensure swift, sure, and commensurate 
sanctions (e.g., increased reporting, extended term, electronic 
monitoring, weekend in jail, etc.) for rules violations, such as 
missing meetings, rather than letting them pile up and then 
revoking that probationer to prison. Most of the funding 
went towards reducing caseloads from nearly 150 (in major 
urban areas) to 110 probationers per officer, and expanding 
specialized, much smaller caseloads for subgroups such as 
mentally ill probationers. This facilitated closer supervision, 
and the consistent application of such sanctions, which led to 
a decline in revocations in these departments, saving taxpayers 
$119 million.4

The second strategy, in 2007, was the appropriation of $241 
million for a package of prison alternatives that included 
more intermediate sanctions and substance abuse treatment 
beds, drug courts, and mental illness treatment slots. This 
package was in lieu  of spending $2 billion on 17,332 new 
prison beds that the Legislative Budget Board (LBB) had 
otherwise projected would be needed by 2012.5 The search 
for alternatives came in response to statements from judges, 
prosecutors, and corrections officials, bolstered by data, 
indicating that increasing numbers of low-level, nonviolent 
offenders were being directly sentenced, or revoked from 
probation, to prison. Why? Because of long waiting lists for 
many alternatives. 

Furthermore, parolees often remained in prison because of 
waiting lists for halfway houses and programs they had to 
complete before release, a backlog addressed by the 2007 
package.6 All told, the 2008-09 budget added 4,000 new 
probation and parole treatment beds, 500 in-prison treatment 
beds, 1,200 halfway house beds, 1,500 mental health pre-trial 
diversion beds, and 3,000 outpatient drug treatment slots. 

Perhaps reflecting increased confidence by judges, juries, and 
prosecutors in probation, sentences to prison actually declined 
6 percent in 2009 while more nonviolent offenders went on 
probation.7 This reversed the historical increase of 6 percent 
per year in prison commitments.8 

Furthermore, probation and parole revocations together 
account for approximately half of the annual prison intakes, 
and both have declined recently as supervision has been 
strengthened.9 From 2005 to 2010, Texas’ probation revocation 
rate fell from 16.4 to 14.7 percent.10

Similarly, during the last several years, parole offices have 
improved supervision by expanding the use of graduated 
sanctions, implementing instant drug testing, and restoring 
the parole chaplaincy program. Thus, despite there being 
more parolees, the number of new crimes committed by 
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Texas Crime and Incarceration Rates Tumble3 

Year
FBI Index Crime 

Rate
Incarceration Rate 

Per 100k

2005 4,857.1 681

2010 4,236.4 620

% Change -12.8% -9.0%
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Texas Parole Revocations to Prison12 

parolees declined 8.5 percent from 2007 to 2010, contributing 
to a sharp reduction in parole revocations.11

Capitalizing on Texas’ recent success, the Legislature in 2011 
followed the recommendation of both the Texas Public Policy 
Foundation and Governor Rick Perry in ordering the closure 
of the Sugar Land Central Unit, the first such prison closure 
in Texas history. This will save taxpayers approximately $20 
million over the biennium in operating costs, in addition to 
the one-time proceeds from the sale of the property.

In 2011, Texas policymakers also took many additional steps to 
continue the new Texas trend of lower crime and incarceration 
rates. First, lawmakers grappling with a challenging budget 
environment found operational savings such as closing one 
adult and three juvenile lockups and reducing subsidized 
housing for high-level corrections officials, rather than cutting 
back on cost-effective alternatives to prison and in-prison 

treatment programs that have paid dividends since being 
expanded in 2007.

In 2011, lawmakers also passed, and the Governor signed, 
several key bills. SB 1055 allows counties to opt for performance 
incentive funding  based on reducing commitments to 
prison of low-level offenders while also reducing recidivism, 
increasing the share of probationers making victim restitution, 
and increasing the employment rate among probationers. 
Second, HB 1205 creates a positive incentive for probationers 
to pursue self-improvement by allowing judges to award time 
credits for exemplary behavior, such as earning a degree, fully 
paying restitution, and completing treatment programs. 

Finally, HB 2649 is projected to save $49 million by 
incentivizing state jail inmates, the lowest-level, nonviolent 
offenders in state lockups, to complete educational, treatment, 
and vocational programs and exhibit exemplary behavior. 
Under this legislation, judges can require those offenders 
who demonstrated such exemplary conduct to spend several 
months of their sentence on probation, whereas under 
the former law most state jail felons had no opportunity 
for probation or supervision upon release. Transitioning 
exemplary state jail inmates upon rentry to probation ensures 
that they will be held accountable to an officer, directed to find 
a job and housing, and required to comply with restrictions 
such as drug testing, curfews, and avoiding anti-social peers.

While Texas, like all states, has more work to do to strengthen 
its criminal justice system, Texas’ progress over the last several 
years is a shining example of how states can adopt strategies 
that deliver less crime and a lower bill to taxpayers.
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Executive Summary
Th e tentative budget decisions made by the 
conference committee maintain nearly all of 
the funding added for incarceration alterna-
tives in 2005 and 2007, and carried though in 
2009.* At the same time, the conferees opted 
to close the Central Unit in Sugar Land by De-
cember 2010. Th is will be the fi rst time in Texas 
history that a state-run adult prison will have 
been shuttered. 

Given that the state’s adult prison system is cur-
rently at its operating capacity, the conferees’ 
decisions assume that lawmakers will pass suf-
fi cient reforms to reduce the state’s prison pop-
ulation by between 1,071 and 2,071 inmates 
relative to the level that it is currently projected 
to reach by the end of the fi scal year 2013. Th e 
conferees’ budget fully funds existing prisons 
other than the Central Unit, and includes a 
$15 million contingency rider for temporary 
contract capacity, which would be suffi  cient to 
fund about 500 beds over the biennium. 

When the Legislative Budget Board’s January 
2011 projection of 1,121 additional inmates 
by the end of the biennium is added to the 950 
Central Unit beds, the total is 2,071 beds. Con-
tingent temporary contracted capacity funds 
have met the line item veto in recent years. As-
suming they are not stricken by the Governor, 
they would be enough to pay for about 500 
beds over the biennium or 1,000 beds for the 
2013 fi scal year alone.

Th e conference committee budget positions 
Texas to continue its progress in reducing both 
its crime and incarceration rates, particularly 
in conjunction with some of the pending stat-
utory changes outlined below. By strategically 
reducing overall corrections expenditures 
with an emphasis on maintaining the recent 
shift  towards more cost-eff ective community-
based approaches, this budget confronts the 
fact that the state simply has less to spend and 
provides a useful impetus for advancing leg-
islation in the session’s closing weeks that not 
only saves money but, more important, con-
stitutes good policy. 

Introduction
As a conference committee fi nalizes decisions 
on reconciling the House and Senate budget 
proposals, corrections expenditures are receiv-
ing far less attention than those in other areas, 
such as education and health care. Corrections 
may receive less notice even though there is a 
$360 million gap between the Senate’s larger 
budget for the Texas Department of Criminal 
Justice and the House’s blueprint because in the 
last few years expenses have not skyrocketed as 
they have in areas such as Medicaid. Nonethe-
less, cost-eff ective policies in corrections are 
just as important as elsewhere in the budget.

Corrections spending has stabilized in the last 
several years following an increased emphasis 
on alternatives to incarceration in the 2005, 
2007, and 2009 budgets that is described in 
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Recommendations

• Enact numerous 

reforms to reduce the 

prison population and 

reallocate a share of the 

savings to strengthen 

probation, TCOOMI, and 

parole.

• Add provisions to 

pending legislation 

that would reduce the 

prison population to 

allocate a share of the 

savings to probation 

and/or parole if that 

legislation would result 

in more off enders 

on probation and/or 

parole.

*  The tentative decisions are likely to be the fi nal decisions since no corrections items were pending. However, the conference committee 

has indicated it will not issue any report on the budget if it does not reach an agreement on all budget articles. Currently, the Committee 

is deadlocked on education funding. If this is unresolved, leaders have indicated a special session will be needed at which time the entire 

budget will be reopened, though the conference committee’s agreed recommendations in the other areas will likely serve as the starting 

point.
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greater detail in the appendix. However, this occurred aft er 
TDCJ’s budget had grown from $793 million in 1990 to nearly 
$2.5 billion in 2004,1 primarily because the prison population 
grew 278 percent during this period.2 Th e 2010 fi scal year 
TDCJ budget was $3.1 billion.3 Although Texas’ overall per 
capita spending is 50th among the states, it spends more than 
the median state per capita on corrections.4 

Th e Senate budget, unlike those of the House and the Gover-
nor, maintains funding for the 950-bed Sugar Land Central 
unit at a biennial operational cost of $25.2 million. Th ere are 
diff erences in other areas of the corrections budget relating to 
prison operations that are not the focus of this report, most 
notably the $104 million for 2,800 contract prison beds the 
he House does not appropriate and the $196 million less the 
House spends on correctional health care as compared to the 
Senate and the current biennium. 

Currently, TDCJ houses 156,099 inmates with an operational 
capacity of 155,689 and a total capacity of 159,967.6 Th e sys-
tem cannot function at total capacity due to factors such as 
some cells being unavailable due to renovations and daily 
changes in classifi cation and placement of inmates. In January 
2011 the Legislative Budget Board forecast prison population 
growth of only 1,121 during the 2012-13 biennium, taking 

into account current funding levels for probation and diver-
sion programs.7 Th is lower than 1 percent projected growth 
in the prison population would be less than the state’s overall 
population growth.

In analyzing the House budget, the House Research Offi  ce 
concluded, based on the LBB projection model, that “Th e 
projected number of incarcerated off enders are (sic) not fully 
funded for fi scal years 2012-13, and TDCJ is expected to ex-
ceed capacity by at least 4,700 beds by the end of fi scal year 
2013.”8 Th is projection was based on the House funding 3,750 
fewer prison beds and less capacity in the probation system, 
including 540 fewer community corrections beds that are 
used as shorter-term alternatives in lieu of revoking proba-
tioners to prison.

Both chambers are considering numerous bills relating to 
sentencing, probation, and parole that, in various combina-
tions, could free up at least this many beds. Th e bills sum-
marized in the chart that appears towards the end of this 
document are among those that may reduce the prison 
population. While the Senate budget funds TDCJ at ap-
proximately the same dollar fi gure and capacity level as the 
House budget, the House budget seeks to downsize correc-
tions along with the rest of state government to align with 
the state’s diminished available revenues. 

Given that prison costs taxpayers $50.79 per day vs. $1.30 
for probation, Texas can continue to reduce crime and incar-
ceration costs by strengthening forms of probation for many 
nonviolent off enders. Th ese include drug courts, mandatory 
work and restitution, treatment, and electronic monitoring. 
Savings can also be achieved through identifying operational 
effi  ciencies, such as pending proposals to require prison of-
fi cials to pay for housing on the units increase health care 
co-payments for inmates who can aff ord it, and turn over 
nonviolent, parole-eligible illegal immigrant inmates for im-
mediate deportation.

The Senate Budget
Th e Senate budget for 2012-13 essentially funds alternatives 
to incarceration at the same level as in the current biennium. 
Th is does not account for projected increases in the probation 
and parole caseloads in the next biennium as well as infl ation-
ary pressures in areas such as health care and energy. None-
theless, state and local agencies have been on notice for some 
time concerning the state’s fi scal situation. It is reasonable to 

Year
Incarceration Rate Per 

100,000 Residents         

Serious Crimes Per 

100,000 Residents

2004 704 5,039

2009 648 4,506

% Change -8.0% -10.6%

Table 1: Texas Trend: Lower Incarceration 
Rate & Less Crime

Sources: Bureau of Justice Statistics and Texas Law Enforcement 

Agency Uniform Crime Reports5

Key TDCJ Budget Facts
• Prisons cost Texas taxpayers $50.79 per inmate per day or 

$18,031 per year. This is lower than in most states.

• Each new state prison bed costs more than $60,000 to build.

• Probation costs the state $1.30 per person per day, with the 

other half paid for through off ender fees.

• Parole costs the state $3.74 per person per day, or $1,365 per 

year.
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assume they are prepared to achieve suffi  cient operational ef-
fi ciencies that will allow them to continue current levels of 
supervision and treatment based on a fl at budget. Also, public 
sector fi elds such as corrections may be better able to attract 
and retain more productive employees at the same salaries 
than prior to the downturn in 2008, when private sector op-
portunities were more lucrative and abundant. 

Both budgets fund parole supervision at a slightly greater lev-
el than the current biennium, with this being the one area in 
which the House appropriates slightly more, spending $10.2 
million more than the Senate. Th is diff erence is entirely at-
tributable to the Senate’s decision to close the Burnet County 
Intermediate Sanctions Facility (ISF), which has 456 beds. 

TDCJ currently has enough empty ISF beds, which provide 
a 60 to 90 day time-out in lieu of revocation for parolees 
who commit technical violations, to do without this facility, 
though it could be repurposed.11

Both chambers also spend slightly more than the current bi-
ennium on the line items for Substance Abuse Felony Pun-
ishment Facilities (SAFPFs), In-Prison Th erapeutic Com-
munities (IPTCs), and treatment services, with the House 
spending $9.0 million more than the Senate. Accordingly, 
when the higher level of House spending on parole and 
SAFPFs, IPTCs, and treatment service is off set against the 
higher Senate spending on probation and specialized super-
vision of mentally ill probationers and parolees, the net dif-
ference is that the Senate total is higher for these items by 
$34.84 million.

The House Budget
House budget funding for alternatives to incarceration di-
verges more from current levels than does the Senate budget. 
Some of the largest diff erences can be found in two proba-
tion line items: diversion programs and Treatment Alterna-
tives to Incarceration (TAIP). As their names would suggest, 
these funds support diversion of nonviolent off enders who, 
instead of going to prison, are assigned to residential or out-

Jurisdiction 
Probation Cost Per Day 

Per Off ender

Parole Cost Per Day 

Per Off ender

Texas9 $1.30 $3.74

National Average10 $3.42 $7.47

Table 2: Texas Probation & Parole 
State Cost vs. National Average

Note: Neither the state nor the national average fi gures include fees paid by probationers— 

about $1.62 per day in Texas, which covers more than half of total supervision costs.

Figure 1: 2007 Budgetary Initiatives Supporting Alternatives to 
Incarceration Avoided Huge Projected Increase in Prison Population

Sources: 2012 projections from January 2007 LBB report, http://www.lbb.state.tx.us/PubSafety_CrimJustice/3_Reports/Projections_Reports_2007.pdf; 

2003-2006 projections from June 2004 LBB report, http://www.lbb.state.tx.us/PubSafety_CrimJustice/3_Reports/Projections_Report_2004.pdf.

http://www.lbb.state.tx.us/PubSafety_CrimJustice/3_Reports/Projections_Reports_2007.pdf
http://www.lbb.state.tx.us/PubSafety_CrimJustice/3_Reports/Projections_Report_2004.pdf
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patient substance abuse treatment programs. Th is line item 
provides up to 700 beds at intermediate sanctions facilities 
(ISFs) for probationers and also funds up to 800 beds at resi-
dential facilities run by probation departments and known 
as community corrections facilities (CCFs). Th e funds for 
approximately 2,500 other CCF beds fall under the commu-
nity corrections line item. Nonviolent off enders are typically 
sent for a few months to either an ISF or CCF as an alterna-
tive to being sentenced or revoked to prison for several years. 
Also, about $2.5 million per year is currently spent from the 
diversion programs line item on drug and DWI courts. Some 
probation departments, such as Dallas County’s, also receive 
grants from TAIP to perform risk/needs assessments to help 
judges identify those nonviolent off enders who are low-risk 
and suitable for diversion and determine the appropriate level 
of supervision for each off ender. 

Th e other large gap lies in the funding for TCOOMI, which 
funds specialized caseloads and continuity of care case man-
agement for severely mentally ill felony probationers and pa-
rolees. Th ese specialized caseloads, which are typically 30 to 

45 per offi  cer as opposed to more than 100, enable the offi  cer 
to provide closer supervision and work with the treatment 
provider to ensure that off enders maintain their regimens of 
therapy and medication.

Th ese specialized caseloads have been associated with a signif-
icant reduction in the number of new crimes and revocations 
by mentally ill probationers and parolees.12 Particularly wor-
risome is a related factor. With funding withdrawn for half of 
present specialized parole caseloads, many inmates receiving a 
cocktail of psychiatric drugs but lacking post-release supervi-
sion could fail to participate in treatment and suddenly go off  
their medications. Th e House cut to TCOOMI, even though 
it is within the TDCJ budget, would eliminate all TCOOMI 
services for juvenile off enders, which involve continuous case 
management and the purchasing of mental health treatment 
services from local mental health agencies.

Specifi cally, the projected 4,700-bed shortfall stems from sev-
eral cuts in the House budget, including closing the 950-bed 
Sugar Land Central Unit, withholding funding for 2,800 con-

Item 2010-2011 House Senate Tentative 
Conference

Basic Supervision $220,424,371 $220,324,955 $220,324,955 $220,324,955

Diversion Programs $240,062,841 $213,469,430 $253,452,421 $233,460,936

Community Corrections Programs $75,940,176 $72,498,406 $77,540,176 $72,498,406

Treatment Alternatives to 

Incarceration (TAIP)
$23,209,824 $12,258,692 $23,209,824 $22,258,692

Substance Abuse Felony 

Punishment Facilities, In-Prison 

Therapeutic Communities & 

Treatment Services

$215,531,245 $231,799,090 $222,768,594 $222,768,594

Special Needs Projects (TCOOMI)
$40,877,198 (28,500 on 

specialized caseloads)

$31,859,890 (21,500 on 

specialized caseloads)

$40,877,198 (28,500 on 

specialized caseloads)
$37,859,890

Parole System (parole population 

projected to increase)
$309,901,011 $321,819,594 $311,619,594* $311,619,594*

Board of Pardons and Paroles $50,852,310 $50,796,022 $50,796,022 $50,796,022

Sugar Land Central Unit Operations 

Costs

$25,232,576 (operations) 

$11,697,200 (benefi ts)**
$0

$25,232,576 (operations) 

$11,697,200 (benefi ts)**
$0

Table 3: Budget Breakdown: 2010-11 House, Senate, and Conference Proposals

*Estimate based on allocation of biennialization of 3.5 percent pay raise, adjusting for number of prison guards vs. number of parole offi  cers. 

**$11.7 million was a technical adjustment by the LBB for the benefi ts charged to TDCJ.

Note:  In addition to the closure of the 950-bed Sugar Land Central Unit, the House budget does not include approximately $103.8 million needed to cover 2,800 other unspecifi ed 

contract beds, which would be in privately operated facilities.

Note:  The total Senate proposed TDCJ budget is $6.15 billion compared to the House’s proposal of $5.79 billion, a diff erence of $360 million. Both budgets contain the same approxi-

mately $1.3 billion allocated for TDCJ employee benefi ts and debt service in other budget articles.
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tract beds (privately operated lockups), and the ripple eff ect 
from the reduction of $39.98 million for the diversion line 
item. Th at would reduce from 3,284 to 2,744 the number of 
community corrections beds operated by probation depart-
ments. Th ese beds are currently being fully utilized.13 Th e 
average length of stay in these beds is six months; probation-
ers revoked to prison would be incarcerated for several years. 
Th us, the loss of 540 CCF beds could translate into 2,160 
more prison beds needed. Th e LBB, however, conservatively 
assumes only half of these are true diversions. Th is would 
mean 1,080 more prison beds needed.

Th e LBB prison projection model also forecasts that House 
budget reductions in the diversion and other probation and 
TCOOMI line items would result in diminished supervision 
and less funds for community-based residential placement 
into treatment programs. Th is in turn, according to the LBB, 
would lead to more probationers being revoked to prison for 
either new crimes or rules violations. As noted above, the 
other contributing factors to the projected shortfall in prison 

beds under the House are the loss of 950 beds through closure 
of the Sugar Land Central Unit and the defunding of 2,800 
unspecifi ed contract beds in prisons, state jails, and/or pre-
parole transfer facilities.

Th e Sugar Land Central Unit was built in 1905, costs 14 per-
cent more to operate than the average prison, and sits on land 
that has been appraised at $30 million, with a taxable redevel-
oped value of $240 million.14 Th e approximately $30 million 
that would be generated from selling the facility would shore 
up the state’s fi nances, and the operational savings of $25.23 
million free up funds that can be used an ongoing basis for 
other corrections priorities such as diversion programs. As 
indicated above, closing this lockup is also projected to save 
more than $11 million in employee benefi ts costs. Even if 
the beds were eventually needed, they could be rented from 
county jails or private operators at a much lower cost. Some 
county jails in Texas have recently off ered beds to Harris 
County at $30 a day, which is about half of the Central Unit’s 
cost. However, the better approach is to enact policies that 

Table 4: Texas Probation Department Have Turned Funding into Results, 
with Revocation Rate Falling from 16.7% in 2004 to 14.7% in 2010

A Local Perspective from Teresa May Williams, Assistant Director, Dallas County Community 
Supervision and Corrections Department (CSCD) 
“In Dallas County, courts rely heavily on solid assessments from our TAIP/Assessment Unit to make sentencing decisions during the plea process 

on new cases and to determine whether an off ender should be revoked. In both new pleas and pending revocations, an assessment from this 

unit is the fi rst thing requested by courts. In fact, the courts and attorneys declare in many cases that the assessment is the key factor in a plea 

agreement to probation and is in many cases is the deciding factor in a decision to divert off enders from revocation.

Source: Teresa May Williams, Assistant Director, Dallas County Community Supervision and Corrections Department (CSCD), email, April 13, 2011.
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divert more nonviolent off enders to cost-eff ective alternatives 
and make better use of existing capacity through safely reduc-
ing the nearly 9,000 inmates in solitary confi nement.

Conference Committee’s Tentative Decisions
On probation, basic supervision funding remains virtually 
the same for the forthcoming biennium as in the current bi-
ennium, just as in both chambers’ budgets. Th e conference 
committee split the diff erence between the House and Senate 
on the largest disparate line item, diversion programs. Th is 
decision would fund diversion programs at only a 2.75 per-
cent lower level than in the current biennium. Th is contrasts 
with the 20 percent cut made to adult probation in the budget 
crisis session of 2003, which was followed by a surge in the 
prison population. Legislative leaders say this modest cut can 
be absorbed by departments by narrowing the reach of the 7 
percent salary increase over the last biennium which some 
departments applied to upper level staff , though the Legisla-
ture had intended only for rank-and-fi le probation offi  cers. 

Community corrections programs, a smaller probation line 
item, would be cut 4.53 percent relative to the current bien-
nium under the conferee’s tentative decision. Similarly, TAIP 
would be cut by 4.10 percent. It is envisioned that the confer-
ee’s tentative funding levels for probation will allow all CCF’s, 
which are currently at 92 percent of capacity, to continue to 
house the same number of probationers, thereby providing 
the same number of diversions from prison.

Special needs projects (TCOOMI) was funded by the confer-
ees at 7.38 percent below the current level. Th is will, however, 
provide suffi  cient funds to continue all of their current adult 
services, most notably specialized caseloads and continuity 
of care for mentally ill off enders, as well as identifying and 
recommending inmates for medical parole. Any reduction in 
services will, per a rider, come from TCOOMI’s juvenile ser-
vices, though the new juvenile justice agency may be able to 
shift  resources to fi ll this gap.

Conferees adopted the Senate’s fi gure for Substance Abuse 
Felony Punishment Facilities, In-Prison Th erapeutic Com-
munities (IPTC) & Treatment Services, which is more than 
$7 million above the funding level for the current biennium, 
though less than the House’s proposed fi gure. Accordingly, 
the increased capacity that was funded in 2007 to eliminate 
waiting lists for these programs will remain. Th is accomplish-
es two purposes. First, many substance abuse off enders are 
sentenced or revoked from probation or parole to SAFPFs for 
six months in lieu of going to prison for several years. Sec-
ond, the expanded number of IPTC slots created in the 2007 
package cleared out the backlog of inmates waiting in prison 
for months aft er being approved for parole with a condition 
of completing the six-month treatment program. New data 
released by TDCJ this month found that those released from 
SAFPF in 2007 had a three-year re-incarceration rate that was 
13.90 percent less than that of the comparison group.15 Th e 
IPTC off ender recidivism rate was 4.75 percent less than that 
of the comparison group.

With regard to prisons, the conference committee opted in its 
tentative decisions for the Senate’s fi gure on state jails and pri-
vate prisons, which is approximately the current expenditure 
level and $46 million more than the House. Th is eliminates the 
2,800 bed shortfall that the LBB attributed to this item in the 
House budget. However, the conferees sided with the House’s 
decision close the Sugar Land Central Unit. At the same time, 
they added a new $15 million contingency rider not in either 
chamber’s budget for temporary contracted capacity to provide 
extra beds if needed. Th e only diff erence to be bridged on pa-
role concerned the Burnet County ISF, and the conferees opted 
to go with the Senate’s closure recommendation which will take 
these 456 beds offl  ine, thereby saving more than $10 million.

On correctional health care, the conferees went with the Sen-
ate budget minus $44.7 million over the biennium, which 
totals $867.48 million. Th at is less than the current biennial 
budget of approximately $929 million.

Table 5: Dallas County Adult Probation Department Projection Under CSHB1

Year Diversion and TAIP Funding Prison Revocations TDCJ Incarceration Cost Diff erence

2011 $15,926,808 3,149 ------

2012 $11,637,037 5,.503 $25,198, 221
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Recommendations
Enact numerous reforms to reduce the prison population and 
reallocate a share of the savings to strengthen probation, 
TCOOMI, and parole.
Many bills pending would free up more than enough prison beds 
to align with the assumptions of the conferees’ tentatively adopted 
decisions, and furthermore avoid the need to trigger the $15 mil-
lion contingent rider for temporary contracted capacity.

Some savings from these bills can also be used in the event of 
cost overruns that lead to a TDCJ supplemental request, as 
has happened prior to nearly every recent legislative session. 
Such a supplemental request could involve tens of millions of 
dollars if energy costs remain high (TDCJ transports many 
inmates and goods across the state), and reforms to the de-
livery of inmate health care do not produce savings that are 
hoped for. Because federal courts have decided that inmates 
are constitutionally entitled to health care, these expenses, just 
like Medicaid caseload growth that is tied to federal eligibility 
criteria, can oft en run over budget. Th e conferees appropri-
ated $61.5 million less for correctional health care than is cur-
rently spent. 

A prime example of pending legislation that would deliver 
savings is the committee substitute of Madden’s correctional 
savings bill (HB 3386). It could save $65.39 million over the 
biennium through key provisions such as imposing a $100 
health care copayment on fi nancially able inmates; deport-
ing parole-eligible non-violent illegal alien inmates; reducing 
subsidies for TDCJ staff  housing; and limiting to one year the 
prison term for probationers revoked for technical violations 
(not new crimes). Although HB 3386 did not make it out of 
the House Calendars Committee, it is anticipated that most of 
the provisions will be attached to other legislation.

However, numerous pending bills highlighted below would go 
even further. Th ere are many combinations of these proposals 
that would, in fact, not only meet the budget assumptions with-
out any temporary contracted capacity, but even generate left -
over savings to address a possible TDCJ supplemental funding 
request or be returned to taxpayers in the next biennium.

Add provisions to pending legislation that would reduce the 
prison population to allocate a share of the savings to proba-
tion and/or parole if that legislation would result in more of-
fenders on probation and/or parole.

Like most agencies, TDCJ can pursuant to Article 9, Section 
14.01 of the General Appropriations Act transfer up to 20 
percent of funds between budget items without the approv-
al of the LBB during the interim. Th us, a budget rider is not 
needed to provide such authority since the agency’s authority 
is more than ample to deal with any of the pending propos-
als. Accordingly, should the Legislature fi nally approve any 
of the bills highlighted below that would substantially reduce 
the prison population and result in more off enders on proba-
tion and/or parole, a provision to the bill should be added that 
would instruct the agency to use its budget transfer authority 
to make probation and parole whole at a level that is at least 
commensurate with the increased number of off enders that 
will be supervised.

Conclusion
Th e conference committee budget accomplishes the goal of 
holding the line on overall corrections spending through con-
tinuing Texas’ recent emphasis on more cost-eff ective alterna-
tives to incarceration for many nonviolent off enders. By making 
the historic decision to close the Central Unit and declining to 
fund a moderate projected increase in the prison population, 
the tentative decisions reached by the conference committee 
also provide a useful impetus for advancing pending legisla-
tion that not only saves money but, more important, constitutes 
good policy. 

Furthermore, SB 1055—which passed the Senate unani-
mously—off ers a solution that could greatly alleviate capac-
ity pressures during the coming biennium by better aligning 
state corrections funding. It creates an incentive funding fi scal 
partnership between the state and local jurisdictions whose 
District Attorney and probation department choose to par-
ticipate. To the extent counties project that they will have 
more off enders to supervise without a commensurate level 
of funding, they can take advantage of this incentive funding 
provision to access the funds needed to preserve, and even 
strengthen, their level of supervision and programming. Since 
the incentive funding model is based on diverting nonviolent 
off enders from prison, the state achieves net savings even af-
ter giving a share of funds saved on prisons to the counties. 
Moreover, because part of the savings are distributed based 
on probation departments reducing recidivism and increasing 
the percentage of off enders current on their restitution, this 
approach incentivizes better results for public safety, victims, 
and taxpayers.
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Savings Through Smart Sentencing, Probation & Parole Reforms*

Bill Number & Description Estimated Savings & Status

HB 3386 (Madden): Omnibus 

corrections savings bill.

$65.39 million (in House Calendars Committee). 

Fiscal note indicates savings of $17.26 million. 

Larger number is based on language stating that 

eligible illegal aliens should be prioritized for 

release and deportation. Fiscal note assumes this 

would not be implemented because language is 

not clearly mandatory.

Saves $65.39 million over the biennium through key 

provisions such as imposing a $100 health care copay-

ment on fi nancially able inmates; deporting parole-eligible, 

nonviolent illegal alien inmates who are not members of 

transnational gangs; reducing subsidies for TDCJ staff  hous-

ing; and limiting to one year the prison term for  probation-

ers revoked for technical violations (not new crimes).  

SB 976 (Hinojosa) and HB 1299 

(Guillen): Allows parole-eligible 

individuals nearing their full end-of-

sentence dates to be released for a 

period of supervision. 

$33.1 million (SB 976 on Senate Intent Calendar) SB 976 and HB 1299 address the effi  ciency recommen-

dations report from the LBB.16 Individuals must meet 

statutorily imposed criteria and be parole-eligible to qualify 

for release under this program. Without this bill that transi-

tions inmates to parole supervision after completing 90% 

of their sentences behind bars, they would continue to be 

discharged without supervision. This means they would 

not have to report to a parole offi  cer, take drug tests, stay 

away from gang activity and gang members, or otherwise 

be accountable. 

CSHB 2352 (Allen): Mandatory 

supervision for certain low-level and 

nonviolent off enders when good/

earned time plus time served equals 

the sentence. 

$84.4 million (in House Calendars Committee) CSHB 2352 creates a transitional reentry mechanism for in-

mates whose current off ense and any prior record involves 

only specifi c low-level and/or nonviolent off ense categories 

defi ned by statute, provided they have behaved well while 

incarcerated and their time served plus good/earned time 

equals the sentence. No inmate would be transitioned 

to supervision prior to their good/earned time plus time 

served equaling the sentence. Inmates with two or more 

prior convictions (three strikes provision) are excluded. By 

creating greater certainty in the process and a clear linkage 

between an inmate’s behavior and length of stay, this mea-

sure will provide a positive incentive for compliance with 

programming while behind bars and enable TDCJ to better 

utilize its pre-parole facilities, since there will be a clearer 

sense of when various inmates should receive pre-release 

programming that is designed to reduce recidivism. 

HB 3538 (Thompson): Increases the 

use of Medically Recommended Inten-

sive Supervision (MRIS) and geriatric 

release rates. 

$18.46 million (in House Calendars Committee) HB 3538 streamlines the parole process for inmates who 

are 65 or older or have a crippling medical condition 

that renders them incapacitated and safe for release. 

Currently, some elderly inmates cost the state more than $1 

million in annual health care costs, even though statistics 

show inmates over 60 have a recidivism rate as low as 

3.8%—between 2% and 8% in the case of those over 55.17 

Expanding geriatric role has been recommended by the 

Legislative Budget Board and by the Texas Conservative 

Coalition in their blueprint for a balanced budget.

SB 1076 (Ellis): Emphasizes commu-

nity-based solutions such as drug 

courts and mandatory treatment for 

low-level, nonviolent substance abuse 

off enders who do not have a prior 

violent, sex, or property conviction. 

$51.52 million (in Senate Criminal Justice) SB 1076 redirects certain low-level drug possession off end-

ers to mandatory treatment, drug courts, probation, and 

six month substance abuse felony punishment facilities 

(SAFPFs). This legislation has been endorsed by judges, 

probation department leaders, and the Texas Association 

of Business. Kentucky recently passed similar legislation 

during its legislative session, and the Indiana State Senate 

voted in favor of similar legislation with the support of 

Governor Mitch Daniels. This bill is limited to off enders 

charged with drug possession only (not dealing) and who 

have no prior other type of off ense except a fi ne only traffi  c 

misdemeanor. Also, a judge can sentence covered off end-

ers to up to 10 years in prison if they determine the person 

is a danger to public safety and can revoke them to prison 

for the same period if they are not complying with proba-

tion and treatment.
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HB 1205 (Turner/Allen): Creates incen-

tives for probationers to participate in 

self-improvement programming. 

Positive fi scal impact anticipated. Exact savings 

cannot be determined. (Passed by House) 

HB 1205, which has been adopted as model legislation by 

the American Legislative Exchange Council (ALEC), encour-

ages positive behavioral changes and personal betterment 

for probationers through the use of time credit incentives 

for completion of treatment and programming (e.g., educa-

tion, vocation, life skills courses). Receipt of credit toward 

each probationer’s sentence would be contingent upon 

full satisfaction of victim restitution and judicial consent. 

Encouraging treatment programming and skills training 

can reduce recidivism by incentivizing life changes while 

on probation and discouraging criminal behavior.

SB 1055 (Carona): Requires commu-

nity justice plan submissions during 

even-numbered years; and creates 

an incentive-based funding program 

in which counties could voluntarily 

participate by setting goals to reduce 

the number of nonviolent prison com-

mitments.

Positive fi scal impact to both the state and coun-

ties anticipated. Exact savings depend on level of 

participation. Texas’ juvenile commitment reduc-

tion program implemented through a similar 2009 

incentive funding budget provision has led to a 

36 percent decline in TYC commitments in the last 

fi scal year even as crime has continued to decline. 

(Approved by the Senate and by the House Correc-

tions Committee)

This legislation brings fi scal balance to the criminal justice 

system by giving local jurisdictions the opportunity to 

receive a share of the state’s savings to strengthen local 

public safety strategies when they send fewer nonviolent 

off enders to prison and reduce recidivism, increase restitu-

tion collections, and increase the percentage of probation-

ers who are employed. Counties could submit a plan to the 

state whereby they would receive between 35% and 60% 

of the state’s savings on prison costs based on sentencing 

and revoking fewer nonviolent off enders to prison and re-

ducing recidivism among probationers, increasing the per-

centage of probationers current on their victim restitution 

payments, and increasing the percentage of probationers 

who are employed. Similar legislation adopted in Arizona 

that became eff ective in December 2008 led to a 31% 

decline in new felony convictions among probationers and 

a 28% decline in revocations of probationers to prison.18 

HB 2649 (Allen) and HB 3366 (White):  

Allows diligent participation credits for 

state jail felons.

$48.99 million (HB 2649 Approved by the House) Unlike state prisons and county jails, individuals in state 

jail are ineligible for good time credits and must serve 

their sentence day for day. Under HB 2649 and HB 3366, 

state jail felons could earn credits of 15 to 20% towards 

satisfying their sentences through successful completion 

of self-improvement programming, including work and 

vocational, educational, and treatment programs. This 

would encourage personal responsibility, provide wardens 

a free tool for inmate management, and reduce costs by 

decreasing recidivism. 

HB 3764 (Marquez): Amends and im-

proves TDCJ policies regarding the use 

of administrative segregation, as well 

as the treatment of individuals con-

fi ned in administrative segregation.

Positive fi scal impact anticipated.

Exact savings cannot be determined at this time, 

but reducing the nearly 9,000 inmates in adminis-

trative segregation would free up savings through 

the consolidation of cells and prison units. Michi-

gan and Mississippi have recently achieved savings 

through this approach with no negative impact on 

prison security. (In House Calendars)

HB 3764 requires TDCJ to perform a review of its use of 

administrative segregation and report to the Legislature 

on the results of that review. Current TDCJ policy allows in-

mates, including those who have committed no institution-

al off enses, to be placed in segregation as a preventative 

measure rather than as punishment for misbehavior. This 

bill encourages the adoption of policies that limit the use 

of administrative segregation in TDCJ, except in necessary 

circumstances. The bill also encourages TDCJ to consider 

more frequent reviews of individuals housed in administra-

tive segregation and eliminate the practice of releasing 

individuals to the street directly from solitary confi nement.

Note: While the deadline has passed for some of these bills to be enacted, the sponsors are in many cases planning to amend the entire bill or key provisions to other legislation.

*  Other bills not in this chart, such as sentencing enhancements, could increase the prison population, but it is anticipated that few, if any, bills with fi scal notes will be enacted 

this session. While some minor sentencing enhancements may be enacted, these measures typically have no fi scal note. This is because they are specifi c to relatively uncommon 

circumstances or else deal solely with misdemeanors. In the latter case, any additional county jail costs would fall on counties, not the state. Additionally, lawmakers are looking at 

several measures projected to result in operational effi  ciencies that could free up funds the budget conference committee could allocate to other strategies within corrections, such 

as diversion programs. 
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Legislative initiatives, beginning in 2005, have ex-
panded capacity in alternatives to incarceration 
that hold nonviolent off enders accountable and 
provide eff ective supervision. Since 2004 Texas has 
seen a double-digit reduction in crime, reaching its 
lowest crime rate since 1973.19 In this same period, 
the state’s adult incarceration rate has fallen 10 
percent. Texas, which in 2004 had the nation’s sec-
ond highest incarceration rate, now has the fourth 
highest.20 

Th e expansion in capacity of alternatives to prison 
culminated in 2007 with a $241 million alterna-
tive package in place of spending $2 billion on 
new prisons. Th e search for alternatives came in 
response to statements from judges, prosecutors, 
and corrections offi  cials, bolstered by data, indicat-
ing that increasing numbers of low-level, nonvio-
lent off enders were being directly sentenced, or revoked from probation, to prison. Why? Because of long waiting lists for many 
alternatives. Furthermore, inmates granted parole oft en remained in prison because of waiting lists for halfway houses and 
programs they had to complete before release, a backlog addressed by the 2007 package. Based on the budget conferees’ tentative 
decisions, the 2007 budget package of alternatives survives almost completely intact.

Two key budgetary strategies enabled Texas to avoid building the 17,332 prison beds that would have cost $2 billion over fi ve 
years that the Legislative Budget Board (LBB) had projected were needed.

Th e fi rst strategy involved appropriating $55 million in 2005 for probation departments that agreed to target 10 percent fewer 
prison revocations and to implement graduated sanctions—issuing swift , sure, and commensurate sanctions (e.g. increased 
reporting, extended term, electronic monitoring, weekend in jail, etc.) for rules violations such as missing meetings rather than 
letting them pile up and then revoking the probationer. Most of the funding went towards reducing caseloads from approxi-
mately 125 to 110 probationers per offi  cer in major metropolitan areas, facilitating closer supervision, and the application of 
such sanctions. Th e second strategy, enacted in 2007, was the appropriation of $241 million for a package of prison alternatives 
that included more intermediate sanctions and substance abuse treatment beds, drug courts, and substance abuse and mental 
illness treatment slots. Some of the money was also used to clear out the waiting lists of parolees not being released because of 
waiting lists for in-prison treatment programs and halfway houses.21 All told, the 2008-09 budget added 4,000 new probation 
and parole treatment beds, 500 in-prison treatment beds, 1,200 halfway house beds, 1,500 mental health pre-trial diversion beds, 
and 3,000 outpatient drug treatment slots.

Texas has more than 170,000 felony probationers—for nearly all of whom probation and prison are options. Sentencing trends, 
although infl uenced by many factors such as the crime rates and changes in who holds the District Attorney and judicial offi  ces, 
may also refl ect the confi dence that judges and prosecutors have in the eff ectiveness of probation. Although the LBB has tra-
ditionally assumed an annual 6 percent increase in the number of off enders sentenced to prison due to population growth and 
other factors, sentences to prison actually declined 6 percent in 2009.22 Th e data also shows that during 2009 more nonviolent 
off enders were placed on probation.23

In addition to the impact of sentencing decisions, probation and parole revocations together account for approximately half 
of the annual prison intakes, and both have declined over the last several years as supervision has been strengthened.24 Th is il-
lustrates the role that eff ective supervision can play in controlling the prison population by keeping more off enders on the right 
track. Also, since fi scal year 2005, the parole rate has also increased from 27.50 to 31.11 percent.25 Parole offi  cials attribute this to 
more inmates entering and completing treatment programs, thus becoming more attractive candidates for parole.26 

Appendix: Background on Recent Texas Corrections Budget Reforms

Sources: Legislative Budget Board; Texas Department of Criminal Justice, Statistical Report.

Texas Parole Revocations to Prison Fall 
By Nearly Half from 2004 to 2010
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Sensible Sentences for Nonviolent Offenders 
The enormous strain prison costs put on state budgets has led some conservatives and liberals to 
do something sensible together. Democrats and Republicans in several states are pushing to 
reform criminal justice policies based on strong evidence that imprisoning nonviolent offenders 
for ever longer terms adds huge costs with little benefit to public safety.  

Texas closed a prison last year, for the first time in its history, after reducing its prison 
population by steering nonviolent drug offenders to treatment and adopting other policies. South 
Carolina and Mississippi eased eligibility standards for parole. South Carolina, Alabama, 
Arkansas and other states have raised the dollar amount that triggers felony property crimes.  

The number of inmates in state and federal prisons has doubled in the past 20 years to more than 
1.5 million. Annual spending on state and federal corrections systems is more than $57 billion, 
with prisons getting most of the money. A primary cause of rising costs is longer sentences. 
Offenders released in 2009 from state prisons served, on average, almost three years behind bars, 
nine months longer than those released in 1990. A new study by the Pew Center on the States 
reports that additional time in prison costs states more than $10 billion. More than half the extra 
cost was for nonviolent offenders.  

The study also found that earlier release for nonviolent offenders would not have jeopardized 
public safety based on an analysis of arrest and incarceration data from Florida, Maryland and 
Michigan. Risk could be further reduced with better prerelease planning and strong community 
supervision. After decades of lengthening sentences, state leaders are realizing that it is possible 
to cut sentences and prison spending without harming the public.  

http://www.nytimes.com/2012/06/15/opinion/sensible-sentences-for-nonviolent-offenders.html?_r=1 
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WRITTEN TESTIMONY OF ADAM GELB  
Director, Public Safety Performance Project, the Pew Center on the States 

Senate Judiciary Committee, August 1, 2012 hearing 
“Rising Prison Costs: Restricting Budgets and Crime Prevention Options” 

 
Chairman Leahy, Senator Grassley and members of the Committee, thank you for the 
opportunity to submit this testimony. 
 
My name is Adam Gelb, and I am director of the Public Safety Performance Project of 
the Pew Center on the States, a division of the Pew Charitable Trusts, that helps states 
advance fiscally sound, data-driven policies and practices in sentencing and corrections 
that protect public safety, hold offenders accountable and control corrections costs. 
 
In June of this year, our Project issued its most recent research report - Time Served: The 
High Cost, Low Return of Longer Prison Terms. I would like to provide the Committee 
with a summary of what our research found.   
 
Over the past four decades, criminal justice policy in the United States was guided 
largely by a central premise: the best way to protect the public was to put more people in 
prison. A corollary was that offenders should spend longer and longer time behind bars.   
 
The logic of the strategy seemed inescapable—more inmates serving more time surely 
equals less crime—and policy makers were stunningly effective at putting the approach 
into action. As the Pew Center on the States has documented, the state prison population 
spiked more than 700 percent between 1972 and 2011, and in 2008 the combined federal-
state-local inmate count reached 2.3 million, or one in 100 adults. Annual state spending 
on corrections now tops $51 billion and prisons account for the vast majority of the cost, 
even though offenders on parole and probation dramatically outnumber those behind 
bars. 
 
Indeed, prison expansion has delivered some public safety payoff. Serious crime has been 
declining for the past two decades, and imprisonment deserves some of the credit. 
Experts differ on precise figures, but they generally conclude that the increased use of 
incarceration accounted for one-quarter to one-third of the crime drop in the 1990s. 
Beyond the crime control benefit, most Americans support long prison terms for serious, 
chronic, and violent offenders as a means of exacting retribution for reprehensible 
behavior. 
 
But criminologists and policy makers increasingly agree that we have reached a “tipping 
point” with incarceration, where additional imprisonment will have little if any effect on 
crime. Research also has identified new offender supervision strategies and technologies 
that can help break the cycle of recidivism. 
 
Across the nation, these developments, combined with tight state budgets, have prompted 
a significant shift toward alternatives to prison for lower-level offenders. Policy makers 
in several states have worked across party lines to reform sentencing and release laws, 



including reducing prison time served by non-violent offenders. The analysis in our Time 
Served report shows that longer prison terms have been a key driver of prison populations 
and costs, and the study highlights new opportunities for state leaders to generate greater 
public safety with fewer taxpayer dollars.  
 
A State-Level Portrait of Time Served 
 
Prison populations rise and fall according to two principal forces: 1) how many offenders 
are admitted to prison, and 2) how long those offenders remain behind bars. In our report, 
we sought to help policy makers better understand the second factor—time served in 
prison. 
 
Historically, published statistics on offenders’ length of stay in prison consisted only of 
national estimates by the U.S. Department of Justice’s Bureau of Justice Statistics. The 
goal of the Pew report is to go beyond the national numbers and present a state-level 
portrait of how time served has changed during the past 20 years, how it has impacted 
prison populations and costs, and how policy makers can adjust it to generate a better 
public safety return on taxpayer dollars. 
 
Toward that end, the study identifies trends in time served by state and by type of crime 
from 1990 to 2009, using National Corrections Reporting Program data collected from 35 
states by the U.S. Census Bureau and the Bureau of Justice Statistics. States not included 
in the study had not reported sufficient data over the 1990-2009 study period. Pew also 
worked with external researchers to analyze data from three states to assess the 
relationship between time served and public safety.  
 
A Longer Stay in Prison 
 
According to Pew’s analysis of state data reported to the federal government, offenders 
released in 2009 served an average of almost three years in custody, nine months or 36 
percent longer than offenders released in 1990. The cost of that extra nine months totals 
an average of $23,300 per offender. When multiplied by the hundreds of thousands of 
inmates released each year, the financial impact of longer length of stay is considerable. 
For offenders released from their original commitment in 2009 alone, the additional time 
behind bars cost states over $10 billion, with more than half of this cost attributable to 
non-violent offenders. 
 
Although nearly every state increased length of stay during the past two decades, the 
overall change varied widely among states. In a few states, time served grew rapidly 
between 1990 and 2009, among them Florida (166 percent), Virginia (91 percent), North 
Carolina (86 percent), Oklahoma (83 percent), Michigan (79 percent), and Georgia (75 
percent). Eight states reduced time served, including Illinois (down 25 percent) and South 
Dakota (down 24 percent). Among prisoners released from reporting states in 2009, 
Michigan had the longest average time served, at 4.3 years, followed closely by 
Pennsylvania (3.8 years). South Dakota had the lowest average time served at 1.3 years, 
followed by Tennessee (1.9 years). 



 
The growth in time served was remarkably similar across crime types. Offenders released 
in 2009 served: 

• For drug crimes: 2.2 years, up from 1.6 years in 1990 (a 36 percent increase) 
• For property crimes: 2.3 years up from 1.8 years in 1990 (a 24 percent increase) 
• For violent crimes: 5.0 years up from 3.7 years in 1990 (a 37 percent increase) 

 
Again, the national numbers mask large interstate variation. For violent crimes, Florida 
led the way among states with a 137 percent increase in length of stay, while prison stays 
for New York’s violent inmates rose only 24 percent. Property offenders in nine of 35 
states served less time on average in the last available year of data compared with 1990, 
even as those in Georgia, Florida, Virginia, and West Virginia saw average increases of 
more than a year. States such as Arkansas, Florida, and Oklahoma more than doubled 
average time served by drug offenders, even as Illinois, Missouri, and Nevada cut 
average time served for the same group.  
 
A Questionable Impact on Public Safety 
 
Despite the strong pattern of increasing length of stay, the relationship between time 
served in prison and public safety has proven to be complicated. For a substantial number 
of offenders, there is little or no evidence that keeping them locked up longer prevents 
additional crime. 
 
A new Pew analysis conducted by external researchers using data from three states—
Florida, Maryland, and Michigan—found that a significant proportion of non-violent 
offenders who were released in 2004 could have served shorter prison terms without 
impacting public safety. The analysis identifies how much sooner offenders could have 
been released, based on a risk assessment that considers multiple factors including 
criminal history, the amount of time each person has already served in prison, and other 
data. Looking only at non-violent offenders, the analysis identified 14 percent of the 
offenders in the Florida release cohort, 18 percent of the offenders in the Maryland 
release cohort, and 24 percent of the Michigan release cohort who could have served 
prison terms shorter by between three months and two years without jeopardizing public 
safety.  
 
Using this type of empirical analysis to inform release policies could reduce state prison 
populations and costs. If the reductions in length of stay identified by the risk analysis 
had been applied to non-violent offenders in Florida, Maryland, and Michigan in 2004, 
the average daily prison population in those states would have been reduced by as much 
as 2,600 (3 percent), 800 (5 percent), and 3,300 (6 percent) respectively. These reductions 
represent substantial cost savings in each state: $54 million in Florida, $30 million in 
Maryland, and $92 million in Michigan.  
 
 
 
 



States Begin to Moderate Time Served 
 
Policy makers in all three branches of government can pull a variety of levers to adjust 
the amount of time offenders serve in prison. Prison time is influenced by both front-end 
(sentencing) and back-end (release) policy decisions. In several states, policy makers 
have undertaken reforms intended to stem the growth in time served, or actually reverse 
it, for certain offense types. These initiatives include: 
 

• Raising the threshold dollar amount required to trigger certain felony property 
crime classifications. States include Alabama, Arkansas, California, Delaware, 
Montana, South Carolina, and Washington. 

• Revising drug offense classification in the criminal code to ensure the most 
serious offenders receive the most severe penalties. States include Arkansas, 
Colorado, and Kentucky. 

• Rolling back mandatory minimum sentencing provisions. States include 
Delaware, Indiana, Michigan, Minnesota, and New York. 

• Increasing opportunities to earn reductions in time served by completing prison-
based programs. States include Colorado, Kansas, Pennsylvania, and Wisconsin. 

• Revising eligibility standards for parole consideration. States include Mississippi 
and South Carolina. 

 
Strong Public Support for Reform 
 
Recent opinion polling suggests that these reforms are being received well by the public. 
A national January 2012 poll of 1,200 likely voters revealed that the public is broadly 
supportive of reductions in time served for non-violent offenders as long as the twin goals 
of holding offenders accountable and protecting public safety still can be achieved. 
Voters overwhelmingly prioritize preventing recidivism over requiring non-violent 
offenders to serve longer prison terms. Nearly 90 percent support shortening prison terms 
by up to a year for low-risk, non-violent offenders if they have behaved well in prison or 
completed programming, and voters also support reinvesting prison savings into 
alternatives to incarceration.  
 
The past five years have seen significant shifts in corrections policy across the nation, 
prompted both by tight budgets and by increasing understanding that there are more 
effective, less expensive ways to handle non-violent offenders than lengthy spells of 
incarceration. Public opinion, long concerned with controlling crime, is now focused 
more on cost-effectiveness and recidivism reduction than on traditional measures of 
“toughness.”  
 
Today, policy makers have a much better idea of what works to increase public safety 
than they did in the 1980s and early 1990s. Research clearly shows there is little return on 
public dollars for locking up low-risk offenders for increasingly long periods of time and, 
in the case of certain non-violent offenders, there is little return on locking them up at all. 
In addition, actors at both sentencing and release stages of the system have increasingly 
sophisticated tools to help them identify these lower-risk offenders. 



 
States have been using this new information to improve results and reduce costs, and the 
analysis in this report shows that more savings can be garnered by thoughtfully 
calibrating time served, and thus ensuring there is adequate prison space for the most 
serious offenders. These promising practices and many others can serve as models for 
states looking to conserve precious public dollars while keeping communities safe. 
 
Thank you again for this opportunity to present testimony to this Committee. 
 
 
The Pew Charitable Trusts 
The Pew Charitable Trusts was founded 61 years ago by the sons and daughters of 
Joseph N. Pew., the founder of Sun Oil Company. Pew has three primary areas of 
interest: improving public policy, informing the public and stimulating civic life.  Pew 
partners with a diverse range of donors, public and private organizations. 
  
The Pew Center on the States (PCS), a division of The Pew Charitable Trusts, identifies 
and advances effective policy approaches to critical issues facing states. It researches 
emerging topics, develops 50-state comparisons, and highlights innovative approaches 
among states to complex problems. When the facts are clear, PCS advocates for 
nonpartisan, pragmatic solutions. 
 
With a staff that includes researchers, policy analysts, journalists, campaign strategists 
and issue experts, PCS works across a range of topics to ensure states have what they 
need to make smart, data-driven investments and adopt fiscally sound policies. PCS 
focuses principally on three areas of interest: (1) investing in human capital, with 
campaigns addressing early education, children’s dental health and home visiting; (2) 
maximizing government performance, with an elections project, a sentencing and 
corrections initiative, and work on government management; and (3) ensuring states’ 
fiscal health. To learn more about the Pew Center on the States, please visit 
www.pewcenteronthestates.org. 
 
 

http://www.pewcenteronthestates.org
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Our organizations work to ensure civil liberties and human rights in our communities.  We are 
concerned that the proposed 2013 Commerce, Justice, Science Appropriations bill includes an 
appropriation for the Bureau of Prisons (BOP) of $25,865,000 for 1,000 new low security 
contract confinement beds.  The BOP intends to designate these funds for the creation of new 
“Criminal Alien Requirement” (CAR) prison beds.   
 
CAR prisons use taxpayer funds to warehouse non-violent federal immigrant prisoners, primarily 
prosecuted for immigration violations through the highly controversial and abuse-ridden 
program, “Operation Streamline.”  These facilities are substandard privately-owned, privately-
operated segregated immigrant prisons.  For the reasons set forth below, we call upon you to 
redirect this funding from the needless prosecution of low-level immigration violations and focus 
resources instead on correctional programs that will better prepare federal prisoners for 
constructive lives when they are released from confinement.  
 

“Operation Streamline” has clogged federal court dockets, diverted 
prosecutorial and judicial resources, gravely compromised due process and 
funneled an unprecedented number of Latinos into federal prison during the 
last seven years. 

 
The BOP’s request for additional funding to incarcerate immigrants is the direct result of an 
enforcement program known as Operation Streamline.  Prior to Operation Streamline, which 
launched in 2005, the majority of immigrants apprehended after entering the United States 
without inspection documentation were simply deported.  Under Operation Streamline, those 
same immigrants are instead charged with one of two crimes – unlawful entry to the U.S. (8 
U.S.C. § 1325), usually prosecuted as a misdemeanor with defendants facing a sentence of up to 
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180 days; or unlawful re-entry after deportation (8 U.S.C. § 1326), a felony charge carrying a 
federal prison sentence of up to 20 years.  
 
Immigrants prosecuted under Operation Streamline are often arraigned, convicted and sentenced 
to federal prison within the span of a few hours.  This is unheard of in any other area of the 
justice system and raises serious constitutional concerns. The program has resulted in mass court 
hearings and mass sentencing of as many as 70 unlawful entry defendants at once.  Operation 
Streamline has overwhelmed federal court districts all along the border with Mexico.  Just five of 
the nation’s 94 federal court districts now handle 41 percent of all federal cases.  Prosecutors 
overwhelmed with immigration cases cannot focus resources on prosecuting violent crimes.  
When federal court dockets become clogged with Operation Streamline cases, judges cannot 
move other civil and criminal cases, resulting in delayed justice for other litigants.  
 
The most severe consequence of Operation Streamline is the drastic increase in the number and 
proportion of immigrants in the federal criminal justice system.  A majority of those prosecuted 
under Operation Streamline are Latino. In the first nine months of 2011, Latinos made up 50 
percent of all those who were sentenced to federal prisons, though they constitute just 16 percent 
of the total U.S. population.  Sentences for felony immigration crimes account for about 87 
percent of the increase in the number of Latinos sent to prison over the past decade.  Immigrants 
convicted of § 1326 are sentenced to an average of 13 months in prison before being deported. 
Operation Streamline and the massive expansion of immigrant prisons have had a devastating 
impact on Latino and immigrant families nationwide. 
 

Immigrants are sentenced to private, for-profit CAR prisons operated by 
companies that charge the federal government exorbitant rates to provide 
unsafe conditions, endangering both guards and prisoners. 

 
Once sentenced under Operation Streamline, immigrants are segregated from other federal 
prisoners and sent to CAR facilities to serve their time.  Unlike federal prisons operated directly 
by the BOP, CAR prisons are operated under contract with multi-billion dollar for-profit prison 
companies, including Corrections Corporation of America (CCA) and the GEO Group.  Also 
unlike BOP facilities, CAR facilities are governed by policies that are maintained as “trade 
secrets” instead of open and transparent to the public.  CAR facilities are often located in remote 
parts of the country, where prisoners are far from lawyers, courts, advocates and family 
members.  Finally, unlike BOP, the corporations that operate CAR prisons have an incentive to 
ensure the immigrant prisoner population continues to increase, because every prison bed with a 
body in it means higher profits.  
 
Not surprisingly, the CAR facilities have become infamous for maintaining some of the worst 
conditions in this country’s prison system – physical and sexual abuse, substandard medical care, 
poor nutrition and race-based discrimination are just some of the violations that immigrants 
regularly report to the few advocates and legal service providers working on behalf of this 
invisible population.  In 2009, at the Reeves County Detention Center, a GEO-operated CAR 
prison located in remote Pecos, West Texas, immigrant prisoners organized an uprising after an 
immigrant prisoner with epilepsy died from a seizure.  He had been locked down alone in a 
solitary cell for complaining about inadequate medicine.  More recently, prisoners at another 
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CAR facility, the CCA-operated Adams County Correctional Center in Natchez, Mississippi, 
caused a disturbance to call attention to substandard prison conditions and inadequate medical 
care.  
 
Both Operation Streamline and CAR prisons are enormously expensive to maintain at a time 
when budgets are tight and federal dollars are sparse.  The federal government has spent an 
estimated $5.5 billion incarcerating border-crossers in the federal prison system since 2005, and 
the primary beneficiary of this massive cash flow is the private prison industry.  Even as the 
American economy has faltered and businesses across the country have been forced into 
bankruptcy, the private prison industry is booming.  Three companies – GEO Group, CCA, and 
the Management Training Corporation (MTC) – monopolize federal prison contracting.  CAR 
contracts are very lucrative – the most recent CAR contract, issued to house up to 3,000 
prisoners at the infamous Willacy County Processing Center, the “Tent City” located in 
Raymondville, Texas, was valued at $532,318,724 over 10 years.   MTC won the contract.  
 
The proposed CJS FY 2013 appropriations bill stipulates explicitly that the 1,000 additional beds 
be run by private contractors.  The number of undocumented immigrants entering the United 
States without inspection has been steadily declining for the last several years.  Yet private 
prison corporations, motivated by their record profit margins, continue to benefit directly from 
the laws and policies that pull more and more people into the federal prison system, and from 
federal contracts to build more prisons.  Increasing funding for the needless imprisonment of 
non-violent immigrants implicitly sanctions wasteful and abusive enforcement programs like 
Operation Streamline that are driving the increase in the federal prison population in the first 
place.  It is up to policy makers like you to put a stop to the widespread suffering of immigrant 
families and wasteful spending which benefits no one except the private prison operators.  
 
For all of the above reasons, we ask that you consider ending Operation Streamline in the 
Federal District Courts, and that you move to eliminate BOP reliance on privately-operated 
immigrant prisons. 
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